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HEARING ON THE FEDERAL ENFORCEMENT OF 
EQUAL EDUCATION OPPORTUNITY LAWS 



TUESDAY, NOVEMBER 28, 1989 

House of Representatives, 
Committee on Education and Labor, 

Washington, DC. 

The committee met, pursuant to call, at 9:30 a.m., in Room 2175, 
The Rayburn House Office Building, Hon. Major R. Owens presid- 
ing. 

Members present: Representatives Hawkins, Owens, Hayes, 
Payne, Lowey, and Smith of Vermont. 

Staff present: Shirley J. Wilcher, associate counsel; John W. 
Smith, special assistant to the chairman; Ricardo Martinez, legisla- 
tive analyst; Jo-Marie St. Martin, minority education counsel; and 
Kathy Max*shall, minority professional staff member. 

Chairman Owens. The Committee on Education and Labor will 
come to order. 

This morning the Education and Labor Committee is convening 
this oversight hearing in order to ascertain the current status of 
the Federal enforcement of laws providing for equal opportunity in 
education. 

These statutes include Title VI of the Civil Rights Act of 1964, 
Title IX of the Education Amendments of 1972 and Section 504 of 
the Rehabilitation Act of 1973. The Office for Civil Rights of the 
U.S. Department of Education and the Department of Justice, Civil 
Rights Division, are the agencies primarily responsible for the en- 
forcement of these laws. 

In December 1988, the committee issued a report prepared by the 
majority staff, concerning the civil rights enforcement activities of 
the Office for Civil Rights. Committee staff visited six of the ten 
regional offices of OCR, interviewing most of the enforcement and 
legal staffs of those offices. 

What they found was an apparently deliberate and very effective 
system by which OCR adamantly failed to enforce the civil rights 
laws according to its mandate. 

The committee staff investigated several facets of OCR's oper- 
ations and policies including, lhe development and dissemination 
of enforcement policies; the use of letters of dissemination of en- 
forcement policies; the use of letters of findings, particularly in 
cases in which a violation of the civil rights laws has been found; 
monitoring of agreements once a settlement is obtained between 
OCR and the school district or college/university; the agency's poli- 
cies and practices regarding technical assistance, the status of its 

(1) 
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quality assurance program; and the impact of the Grove City Col- 
8 £Jr el J- and .4dams v - Bennett decisions upon case processing. 
The findings included in the staff report were highly critical of 
the policies and practices of this agency. In general, the report 
tound that the agency has not vigorously enforced laws protecting 
the rights of women and minorities since 1981. 

These findings mirror testimony given before the House Govern- 
ment Operations Committee and the Judiciary Committee in 1982, 
1J85, and 1987 regarding the failure of the previous administration 
to^entorce the civil rights laws regarding equal education opportu- 

Recent reports that our nation's public schools are becoming re- 
segregated, and that racial tensions on our college campuses are in- 
tensifying, have made this committee even more concerned about 
the enforcement of civil rights laws. We will hear testimony ad- 
dressing both of these problems today. We are also concerned that 
this administration's policies regarding parental choice may seri- 
tion exacerbate the twin Problems of segregation and re-segrega- 

Lastly, we know that by the year 2000, the majority of new en- 
trants to the labor force will be women and minorities, and that 
the minority, female and disabled school children of today will be 
critical to this nation's economic survival in the next century. 

Therefore, equal education opportunity is not only a moral im- 
perative, it is a matter of national security. 

When candidate George Bush included as an integral part of his 
platform the improvement of our Nation's educational systems, 
many of us had high hopes that his administration would reverse 
the educational disgraces of the Reagan Administration. When the 
Presidents education budget was revealed, we were disheartened. 

When the $166 billion S&L bailout was pushed through Congress 
we were angry because we knew that the massive flow of money 
into this bottomless pit meant that we would have no meaningful 
increases m education or other domestic appropriations for a long 
time. Now, we have yet another signal of President George Bush's 
true commitment to education. 

After almost one year in office, there seems to have been no sub- 
stantive efforts to improve OCR's dismal enforcement record, and 
there has not even been a nomination for permanent assistant sec- 
retaries of civil rights enforcement in either the Department of 
Hducation, or the Department of Justice. Apparently, ensuring 
equal education opportunity for all American children is not verv 
nigh on our Education President's list of priorities. 
.. Tod | v >.we will hear from OCR Acting Assistant Secretary Wil- 
liam fc>mith and Acting Civil Rights Assistant Attorney General 
James P. Turner. 

We will also hear from a stellar group of experts who have moni- 
tored this administration and its predecessors and will provide ex- 
cellent testimony regarding the issues before us. On behalf of the 
committee, I wish to thank the witnesses for appearing before us 
today, and for taking their time to enlighten us regarding the criti- 
cal issue of equal education opportunity law enforcement. 
1 yield to Mr. Hawkins for an opening statement. 
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Mr. Hawkins. I have no opening statement, Mr. Chairman. The 
Secretary of Education before this committee did make a strong 
commitment that he would not tolerate a lack of enforcement of 
civil rights. 

So, I commend you on conducting these hearings. If the hearings 
reveal that there is a lack of enforcement of civil rights, I think we 
should recall the Secretary of Education before the committee to 
make good on his commitment. I think we should take it in good 
faith. 

I certainly hope that these hearings will certainly prove whether 
or not there is really enforcement of civil rights and whether or 
not we are just engaging in a lot of rhetoric. 

Thank you. 

Chairman Owens. Mr. Payne. 

Mr. Payne. Thank you, Mr. Chairman. 

I want to take this opportunity to thank you for bringing these 
distinguished panelists before us today in order to address the ad- 
ministration of the Department of Education of the Office for Civil 
Rights. The committee s initial investigation of the Office for Civil 
Rights occurred before I was elected to Congress. 

I am honored to be a participant of today's hearing. I must com- 
mend the Education and Labor Committee of the 100th Congress 
for exercising its oversight authority to examine the extent to 
which the Office for Civil rights was carrying out its mandate in 
keeping with the intent of Congress. 

As a former teacher, a civil libertarian and a Member of Con- 
gress, I am committed to working toward the eradication of dis- 
crimination in education. 

Therefore, I am anxious to hear the response of the government 
representatives and other interested persons to the findings of the 
committee staff task force. After reviewing first the mandate of the 
office and then the committee report and its appendices, l am very 
disappointed in the administration and enforcement activities of 
the Office for Civil Rights. 

As a member of this congressional committee, we must make 
known our interest in the correct administration of this agency. 

We have an obligation to see to it that there is equity in educa- 
tion, particularly for women and minorities. I would like to thank 
all of today's panelists for taking the time to present their testimo- 
ny before us today. I am looking forward to hearing their com- 
ments. 

Thank you, Mr. Chairman. 
Chairman Owens. Mr. Hayes? 

Mr. Hayes. Mr. Chairman, I do not have a prepared statement. I 
do want to voice my, as have my two colleagues, my sincere sup- 
port to your calling this hearing at this time even though I hated 
to leave the vicinity of my own district to come back here, but I 
think it is important enough to do it. 

I do want to say I hope the results of this hearing will prove me 
to be wrong. At least I have concluded almost that the backward 
march that we have in the enforcement of civil rights statutes in 
terms of opportunity for education at all levels, not just the post 
secondary levels, but blacks, Hispanics and other minorities, it is 
by design and no accident. 
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I hope I am wrong. I can't believe it is personal neglect. When I 
read some of what has been going on and some of the experiences I 
have in my own district and some of the directions that have been 
predetermined as to the. way we have gone the past eight or nine 
years is appalling. 

It is destructive to people, those people who are economically dis- 
advantaged, so many of them are in my district, who want to go to 
school at the post secondary level and, yes, the kindergarteners' 
programs are being undermined when it comes to funding and re- 
sources to keep them active as they should be. 

Thank you very much. 

Chairman Owens. I think the people in all of our districts will 
find these hearings are quite relevant to our districts. 

We are pleased to welcome the representatives of the Adminis- 
tration for our first panel. 

The Honorable William L. Smith, *;he Acting Assistant Secretary 
for the Office for Civil Rights, U.S. Department of Education. The 
Honorable James P. Turner, the Acting Assistant Attorney Gener- 
al for the Civil Rights Division, U.S. Department of Justice. 

Welcome, gentlemen. 

You may take your choice. 

Mr. Smith? 

STATEMENT OF HON. WILLIAM L. SMITH, ACTING ASSISTANT 
SECRETARY, OFFICE FOR CIVIL RIGHTS, U.S. DEPARTMENT OF 
EDUCATION; HON. JAMES P. TURNER, ACTING ASSISTANT AT- 
TORNEY GENERAL, CIVIL RIGHTS DIVISION, U.S. DEPARTMENT 
OF JUSTICE; ACCOMPANIED BY: ROGER CLEGG, DEPUTY AS- 
SISTANT ATTORNEY GENERAL, DEPARTMENT OF JUSTICE; 
NATHAN I AL DOUGLAS, EQUAL EDUCATION OPPORTUNITY 
LAWS, DEPARTMENT OF JUSTICE; JAMES LITTLEJOHN, DIREC- 
TOR, REGIONAL AND HEADQUARTERS MANAGEMENT REVIEW 
TEAM, OFFICE FOR CIVIL RIGHTS, U.S. DEPARTMENT OF EDU- 
CATION; KENNETH MINES, REGIONAL DIRECTOR, CHICAGO, DE- 
PARTMENT OF EDUCATION; AND WILLIAM BOSTIC, DEPUTY AS- 
SISTANT UNDERSECRETARY FOR OPERATIONS, OFFICE FOR 
CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION, AND CATHY 
H. LEWIS, ACTING DIRECTOR, POLICY AND ENFORCEMENT 
SERVICE, OFFICE FOR CIVIL RIGHTS, U.S. DEPARTMENT OF 
EDUCATION 

Mr. William L. Smith. I am pleased to appear here today on 
behalf of the Department of Education's Office for Civil Rights. 

I also would like to submit to the record the entire testimony, 
but I don't expect to speak to all of it in my opening. 

Chairman Owens. Without objection, your entire testimony will 
be entered into the record. 

Mr. William L. Smith. I want to thank you for taking the time 
when you do not have to be here to give us the opportunity to 
speak to this very important question. 

The Chairman s letter invited me to testify regarding OCRs mis- 
sion to enforce the civil rights statutes under our jurisdiction as 
well as speak to the question of the staff report. 
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The Office for Civil Rights was established along with the De- 
partment of Education in May 1980, and you have already identi- 
fied the areas for which we are responsible. OCR has done a good 
job of enforcing the civil rights statutes and ensuring an equal edu- 
cation opportunity for all Americans. However a number of factors 
have affected the manner in which OCR enforces these civil rights 
statutes. I would like to summarize those. 

First, the Adams v. Bennett court order. The court order, which 
placed stringent time frames on OCR for the processing of com- 
plaints and compliance reviews, was in effect until December 1987. 
It had a significant effect on OCRs flexibility to adjust time frames 
and limited the agency's ability to prepare and conduct compliance 
reviews on complex issues and in large institutions because such 
reviews generally can not be completed within the court required 
time frames. 

In December, 1987, we did make an initial decision to continue to 
follow the Adams' time frames. 

This has resulted, however, in tremendous pressure on our staff 
to conduct numerous complex complaint investigations and is a pri- 
mary reason for burnout of OCR staff and the high attrition rates. 

I am currently reviewing the entire time frame issue. 

The second is the United States Supreme Court decision in Grove 
City. From February 1984 to March 1988, the United States Su- 
preme Court Grove City decision removed OCR's jurisdiction over a 
number of complaints previously filed with OCR. Substantial staff 
resources were used to determine whether or not the agency could 
establish jurisdiction. 

Often, OCR did not have jurisdiction, particularly under the Title 
VI and Title IX statutes, and in postsecondary institutions, with 
regard to a number of these complaints. 

We did, although, in 1987 make a determination to allow an in- 
vestigation to go on. We had a Title VI investigation process during 
that year. 

The third were the student health insurance cases, what we call 
the .SHIP cases. Following passage of the Civil Rights Restoration 
Act in 1988, a single complainant filed 1,261 complaints alleging 
discrimination in the student health insurance programs offered by 
many of the Nation's postsecondary institutions. OCR found viola- 
tions in 712 or 56 percent of these cases and obtained corrective 
action agreements in all cases where a violation exited. 

The fourth was the Civil Rights Restoration Act of March 1988. 
The Civil Rights Restoration Act (CRRA) reestablished OCR's juris- 
diction in a number of case investigations over which we lacked ju- 
risdiction after Grove City. Its effect on OCR's workload has been 
significant. I draw your attention to the chart at the end of this 
statement. For example, complaint receipts after the passage of the 
act have increased 40 percent, and we predict, based on nine 
months experience in fiscal year 1989, that investigative starts will 
be up by an estimated 65 percent in fiscal year 1990. 

We believe this trend will continue throughout fiscal year 1990. 
In October 1989, the first month of fiscal year 1990, OCR received 
308 complaints, the largest number received in any one month 
since October 1980. 
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This represents: a 40 percent increase over October 1988: and an 
89 percent increase over October 1987, the last October before pas- 
sage of the Civil Rights Restoration Act. 

These substantial increases in complaints place a tremendous 
strain on OCR s staff resources. Our recent assessment of regional 
workload found that a substantial portion of staff resources is de- 
voted to complaint investigations, with correspondingly fewer re- 
sources available for conducting compliance reviews or related 
compliance and technical assistance activities. 

As your report notes, OCR has had a very high turnover of staff 
during the past few years, which I believe may be due in large part 
to the tremendous pressure to meet time frames and to take on nu- 
merous added responsibilities as noted earlier in my testimony 
!£o m t fi rr Ca I year J 986 t hrou g h fisc al year 1989, OCR lost a total of 
48^ staff through attrition but hired only 382 replacements We 
lost many experienced investigators and attorneys. 

The increase in complaints and other workload requirements 
have made it difficult to address our need for training and staff de- 
velopment. Some of our best experts on program training issues are 
senior regional investigators whose personal case loads are too 
heavy to permit them to assist us with training new staff. 
*u . a ,, reS r lt ,' we are not developing, as quickly as we would like, 
during the°1990s Pe ° P W6 t0 CaiTy ° Ut ° Ur important mission 
Mr Chairman, I read in your staffs report that OCR does not do 
enough Title VI compliance reviews. I have given you some of the 
reasons why we have not been able to do more. The truth is, how- 
ever, we want to do more 

In guidance I have provided the Regional Directors, I have 
stressed the importance of increasing our Title VI compliance 
review activity for the coming year, even though a continuing high 
number of complaint receipts may result in an overall lower 
number of compliance reviews. I am also interested in working in 
an affirmative way with the Department of Justice to ensure the 
enforcement of the civil rights laws. 

We are currently exploring with DOJ the possibility of conduct- 
ing two pilot reviews to determine whether the districts are com- 
plying with their court-ordered desegregation plans. This joint 
effort would be beneficial to both agencies. 

The purpose of the pilot reviews will be to determine whether re- 
segregation is occurring and the kinds of resources that may be 
needed to carry out these types of compliance review investiga- 
tions. ° 

We will find the resources to conduct these pilot reviews Howev- 
er, the majority of school systems under these court orders are in 
Region IV, which includes the traditional southern states and is 
headquartered in Atlanta. 

OCR's recent comprehensive assessment of work has shown 
Kegion Iy to be the most overworked OCR staff in the Nation be- 
cause oi the high number of complaint receipts. As a consequence, 
Kegion IV is one of the regions that will be able to do little else 
this year but complete its complaint investigation activities, unless 
l am able to find additional assistance for that region. 

a 31 
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In fact, I am initiating actions to provide some relief to Region 
IV and other regional offices with similar problems, primarily Re- 
gions V and IX. 

I would also note that OCR has initiated two complex Title VI 
reviews of major university systems involving the issue of alleged 
discrimination against Asian-American students in admissions. 
These reviews are extremely resource-intensive and very costly in 
terms of time, money, and staff. 

For example, the three-week on-site visit to the UCLA campus 
with a team of eight people to gather extensive data on UCLA's ad- 
missions procedures to the undergraduate schools of Letters and 
Sciences and Engineering and to 42 graduate programs cost OCR 
$25,000 in travel and per diem costs alone. In summary, Mr. Chair- 
man, OCR is doing the best job possible given the resources at its 
disposal. 

Now, let me use my remaining time to discuss the committee's 
staff report about OCR's operations. The report raised a lot of ques- 
tions about the operation of the Office for Civil Rights. I am pre- 
paring a point-by-point response to the staff report. 

My written response also will correct any factual errors con- 
tained in the major findings and recommendations in the report. 
At this time, I will comment on changes made at OCR that address 
some of the concerns and questions raised by the report. 

I know that the Office for Civil rights is doing an effective job of 
enforcing that statutes and regulations it is charged with enforcing 
with the resources at its disposal. We have done many things 
during my tenure, and my predecessor's tenure, at the agency 
toward this end. Nonetheless, according to this report, there was a 
perception by some in OCR and elsewhere that, at the time of the 
report's preparation, OCR was not doing an effective job. 

What is the appropriate response to such a perception? I believe 
the expression of such a perception is a warning light. A warning 
light to me, as the Acting Assistant Secretary, to determine why 
such a perception would be held. 

Since the summer of 1988, former Assistant Secretary LeGree S 
Daniels had been planning to conduct management reviews in all 
10 OCR regional offices and of headquarters operations. The com- 
mittee staff report came to OCR at an opportune time. OCR incor- 
porated the issues identified in the report into the Management 
Reviews initiated in late 1988. 

We have spent a substantial amount of time and effort through 
the past year in our self-assessment and follow-up activities. This 
committee should keep in mind that the December 1988 commit- 
tee's staff report was based on data gathered in the spring and 
summer of 1988. It is now a year and a half later, and many 
changes have taken place at OCR. In preparing for today's hearing, 
I was struck by the number of OCR-initiated recommendations that 
are being implemented that are similar to recommendations made 
in the committee's staff report. 

If it is necessary for you to query the specifications of what we 
have regarded to do, I have the Director of our Enforcement Unit, 
Cathy Lewis; the Director of our Regional and Headquarters Man- 
agement Review Team, Mr. Jim Littlejohn. I have brought a Re- 
gional Director, Mr. Kenne'ch Mines from Chicago. 
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I have a Deputy Assistant Undersecretary for Operations, Mr. 
Bill Bostic. 

If you want to ask them with regard to any specifications, they 
are more than ready to serve you. 

These reviews were the most comprehensive ever undertaken by 
OCR. A highly competent team of senior regional and headquarters 
managers was charged with critically examining all of OCR's pro- 
gram operations, management practices, and operating procedures. 

Included on the team were several managers who are also attor- 
neys. All the team members who carried out the bulk of the region- 
al management reviews had substantial regional experience, and 
the project was headed by a manager with more than 20 years of 
OCR experience, including 12 of those years in one of our larger 
regional offices. 

After the reviews were completed, at the end of April 1989, 1 di- 
rected the team to conduct a management review of all headquar- 
ter operations with the same degree of thoroughness and compe- 
tence that had been used in the regional process. 

I asked the team to place special emphasis on addressing the con- 
cerns and issues raised by regional managers with regard to region- 
al and headquarters relationships and with various aspects of head- 
quarters operations that have a direct effect on- regional operations. 

The issues and concerns identified in the regional management 
review process were stated as follows: Regional productivity, as re- 
flected in the rates for meeting due dates and issuing LOFs is very 
high in all of the regions. 

However, the morale of regional managers and staff is affected 
by many factors listed in my written statement that I will not take 
the time to mention here. 

The team has also identified a range of issues and recommenda- 
tions that I intend to give high priority to implementing over the 
next several months. 

A major priority that I have identified is the development of a 
strategic planning capability in OCR to ensure all of our resources 
are directed to essential activities of the highest priority with 
regard to short-range operations and long-range strategies. 

Following the regional management reviews, I established sever- 
al work groups comprised of regional and headquarters managers 
and instructed them to develop proposals and recommendations for 
addressing significant issues identified by the team. A week long 
management roundtable with all of our regional directors was built 
primarily around these follow-up activities. 

Let me list some of the accomplishments that have come out of 
this management review process to date. The management review 
did, in fact, take into account every single finding and every single 
recommendation that had been provided us by your committee 
report. 

For the first time the total regional work load was identified. A 
complete assessment was made of the work activities to be accom- 
plished in fisca 1 year 1990. Among the numerous activities we are 
required to conduct, OCR established the following order of prior- 
ities for fiscal year 1990. All complaint investigations, compliance 
activities, including monitoring, magnet school reviews, evaluations 
of state vocational education methods of administration and Title 
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VI, IX and Sectiu 504, and age discrimination compliance reviews. 
We will also foci.. Jn staff development and training and case-re- 
lated technical assistance. 

New guidance has been issued for selection of compliance review 
sites to promote additional complex reviews and reviews on issues 
not usually addressed in compliance or complaint investigations. 
OCR's Investigation Procedures Manual is being revised to simplify 
the monitoring process and provide greater flexibility to regional 
managers in other aspects of case processing. Our case information 
tracking system has been modified to collect complete information 
on OCR's monitoring activities. OCR has developed a policy agenda 
that identifies the major documents that will be issued this year. 
This agenda has been coordinated with regional officers to ensure 
that their immediate policy needs are being met. 

In addition, the issues emulating from the management reviews 
were discussed at this recent roundtable. I will not mention them 
here even though we see them as important and I have made them 
available to you in my overall presentation. 

Let me say in conclusion that in the nine months I have been 
directing the Office for Civil Rights I have led some of the most 
competent staff members that it has been my privilege to work 
with in many years of Federal service. 

These people are responsible for protecting one r the most fun- 
damental precepts of our democracy, the provision of equal educa- 
tion opportunities for all children and adults in America. They 
take this work very seriously. I Iiave learned that this is an organi- 
zation capable of conducting careful, honest and highly professional 
self-scrutiny. I have seen the senior management staff work hard 
to develop and implement OCR's improvement initiatives. 

I have learned in spite of the tremendous amounts of civil rights 
investigative compliance, enforcement and technical assistance 
work, this organization attempts to accomplish OCR's achieve- 
ments are not always fully recognized and credited as they should 
be. 

Where the facts favor the complainant, the recipient may be un- 
happy. When the facts favor the recipient, the complainant may 
also be unhappy. This is the nature of our work. 

I come here proud of our record. I believe the changes OCR has 
undergone and will undergo will result in a better managed organi- 
zation and an agency that will continue to enforce civil rights law 
expeditiously, efficiently, effectively and evenhandedly. 

I recognize that because the majority of complaints OCR receives 
allege discrimination on the basis of handicap and because com- 
plaint investigations consume the greatest number of OCR's re- 
sources, it sometimes appears that Section 504 concerns dominate 
OCR's civil rights efforts. 

However, OCR conducts and will continue to conduct, a compli- 
ance and enforcement program that addresses each of our statuto- 
ry authorities effectively, with an appropriate balance of activities. 
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Lastly, my staff and I will carefully review all of the proceedings 
of these hearings to identify any additional areas of concern that 
we have not yet addressed. 

Thank you, Mr. Chairman, and members of the committee, for 
the opportunity to address the committee. I am ready to respond to 
any questions that you or the members might have. 

[The prepared statement of William L. Smith follows:] 
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OPENING STATEMENT 



BEFORE 



1HE COMMITTEE ON EDUCATION AND LABOR 



Mr. Chairman, Members of the Committee, I am pleased to appear here today on behalf of the 
Department of Education's Office for CrVfl Rights (OCR), 

1 am Bill Smith, Acting Assistant Secretary of the Office for Civil Rights. I have served in this 
capacity for approximate^ 9 months since March 1989. Previously, I served as. 1) the 
Associate Commissioner for Educational Personnel Development and, later, for Career 
Education in the Office for Vocational and Adult Education, 2) National Director of the 
Teacher Corps, 3) United States Commissioner of Education, 4) Acting Deputy Under 
Secretary for Intergovernmental and interagency Affairs, 5) Administrator of Education for 
Overseas Dependents, and 6) Administrator of the Administrative Review Task Force in the 
Office of the Deputy Under Secretary for Intergovernmental and Interagency Affairs. 

The Chairman's letter invited me to testify regarding OCR s mission to enforce the cm! rights 
siatutcs under our jurisdiction. Th<- Office for Civil Rights was established along with the 
Department of Education in May 1980, The Office is charged with enforcing the following civil 
rights statutes with respect to institutions that receive Federal financial assistance. 

O Title VI of the Civil Rights Act of 1964, which prohibits discrimination on the basis 



of race, color and national origin; 



o 
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o Title IX of the Education Amendments of 1972, which prohibits discrimination on 
the basis of sex; 

o Section 504 of the Rehabilitation Act of 1973, which prohibits discrimination of the 
basis of handicap; ard 

o The A^c Discrimination Act of 1975. 

To begin, I believe that OCR has done a good job of enforcing these civil rights statutes and 
ensuring an equal educational opportunity for all Americans. However, since May 1980, a 
number of factors have affected the manner in which OCR enforce* ihesi crvil nghis statutes. 
I would summarize these as follows: 

o The Adams v. Bennett court order 

This court order, which placed stringent time frames on OCR foi the processing of 
complaints and compliance reviews, was in effect until December 1987. It had a 
significant effect on OCR's flexibility to adjust time frames and limited the agency s 
ability to prepare and conduct compliance reviews on complex issues and in large 
institutions, because such review? generally cannot be completed within the court - 
required time frames. In December 19S7, an initial decision was made to follow the 
Adams time frames. This has resulted, however, in tremendous pressures on our 



ERIC 



1:8 



14 



3 



staff to conduct numerous complex complaint investigations and is a primary reason 
for "burnout" of OCR staff and high attrition rates. I am currently reviewing the 
entire time frame issue. 

The United States Supreme Court Decision in Grove City 

From February 1984 to March 1988, the United States Supreme Court's Grove City 
decision removed OCR's jurisdiction over a number of complaints previously Gled 
with OCR. Substantial staff resources were used to determine whether or not the 
agency could establish jurisdiction. Often, OCR did not have jurisdiction, 
particularly under the Title VI and Title IX statutes, and in postsecondary 
institutions, with regard to a number of these complaints. 

Student Health Insurance Prolan. (SHIP) Cases 

Following passage of the Civil Rights Restoration Act in 1988, a single complainant 
Gled 1,261 complaints alleging discriminatory student health insurance programs in 
many of the nation's postsecondary institutions. OCR found violations in 712 or 
56% of these cases and obtained corrective action agreements in all cases where a 
violation existed. 
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o The Civil Rights Restoration.Act of March 1988 

The Civil Rights Restoration Act (CRRA) re-established OCR's jurisdiction in a 
number of case investigations over which we lacked jurisdiction after Grove City. 
Its effect on OCR's workload has been significant. I draw your attention to the 
graph at the end of this statement. For example, complaint receipt* after the 
passage of the A~t have increased by 40%, and we predict, based on 9 months 
experience in FY 1989, that investigative starts will be up by an estimated 65% in 
FY 1990. We believe this trend will continue throughout FY 1990. In October 
1989, the first month of FY 1990, OCR received 308 complaints, the largest number 
received in any one month since October 1980. This represents: 

a 40% increase over October 1988; and 

an 89% increase over October 1987, the last October before passage of the 
Civil Rights Restoration Act. 

These substantial increases in complaints place a tremendous strain on OCR's staff resources. 
Our recent assessment of regional workload found that a substantial portion of aiaff resources is 
devoted *o complaint investigations, wnh correspondingly fewer resources available for 
conducting compliance reviews or related compliance and technical assistance activities. 
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As your report notes, OCR has had a very high turnover of staff during the past few years, 
which I believe may be due in large part to the tremendous pressure to meet time frames and 
to take on numerous added responsibilities, as noted earlier in my testimoiv From FY 1986 
through FY 1989, OCR lost a total of 482 staff through attrition but hired only 382 
replacements. We lost many experienced investigators and attorneys. The increase in 
complaints and other workload requirements have made it difficult to address our need for 
training and staff development. Some of our best experts on program training issues are senior 
regional investigators whose persona! case loads are too heavy to permit them to assist us with 
training new staff. As a result, we are not developing, as quickly as we would like, the skills of 
the people we need to carry out our important mission during the 1990's. 

Mr. Chairman, I read in your staffs report that OCR does not do enough Title VI compliance 
reviews. I have given you some of the reasons why we have not been able to do more. The 
truth is, however, we want to do more. In guidance I have provided to the Regional Directors, 
I have stressed the importance of increasing our Title VI compliance review activity for the 
coming year, even though a continuing h.gh number of complaint receipts may result in an 
overall lower number of compliance reviews. I am also interested in workaig in an affirmative 
way with the Department of Justice (DOJ) to ensure the enforcement of the civil rights laws. 
We arc currently exploring with DOJ the possibility of conducting two pilot reviews to 
determine whether the distnets arc complying with their court-ordered desegregation plans. 
This joint effort would be beneficial io both agencies. The purpose of the pilot reviews will be 
to determine whether resegregation is occurring and the kinds of resources that may be needed 
to carry out these types of compliance review investigations. 
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We will find the resources to conduct these pilot reviews. However, the majority of school 
systems under these court orders arc in Region IV, which includes the traditional southern 
states and is headquartered in Atlanta. OCR's recent comprehensive assessment of work has 
shown Region IV to be the most overworked OCR staff in the nation because of the high 
number of complaint receipts. As a consequence, Region IV is one of the regions that will be 
unable to do little else this year but complete its complaint investigation activities, unless I am 
able to find additional assistance for that region. In fact, I am initiating actions to provide 
some relief to Region IV and other rcg-'onal offices with similar problems. 

I would also note that OCR has initiated two complex Title VI reviews of major university 
systems involving the issue of alleged discrimination against Asian-Amcrican students in 
admission to postsecondary institutions. These reviews arc extrcmery resource-intensive and 
very costly in terms of time, money, and staff! For example, the 3-week on-site visit to the 
UCLA campus with a team of 8 people to gather extensive data on UCLA's admissions 
procedures to the undergraduate schools of Letters and Sciences and Engineering and to 42 
graduate program cost OCR $25,000 in travel and per diem costs aione. fo summary, 
Mr. Chairman, OCR is doing the best job possible given the resources at its disposal. 

Now, let me use my remaining time to discuss the Commit tee's staff report abejt OCR's 
operations. The report raised a lot of questions about the operation of the Office for Civil 
Rights. I am preparing a point-by-point response to the staff report My written response also 
will correct any factual errors contained in the major findings and recommendations i„ ,ie 
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report. At this time, I will comment on changes made at OCR that address concerns and 
questions of the Report 

I know that the Office for Civil Rights is doing an effective job of enforcing the statutes and 
regulations it is charged with enforcing with the resources at its disposal We have done many 
things during my tenure, and my predecessor's tenure, at the agency toward this end. 
Nonetheless, according to this report, there was a perception by some in OCR and elsewhere 
that, at ihc time of the report's preparation, OCR was not doing an effective job. 

What is the appropriate response to such a perception? I believe the expression of such a 
perception is a warning light. A warning light to me, as the Acting Assistant Secretary, to 
determine why such a perception would be held. 

Since the summer of 1988, former Assistant Secretary LeGree S. Daniels had been planning to 
conduct management reviews in all 10 OCR regional offices and of headquarters operations. 
The Committee staff report came to OCR at an opportune time. OCR incorporated the issues 
identified in the report into the Management Reviews initiated in late 1988. We have spent a 
substantial amount of time and effort through the past year in our self-assessment and follow-up 
activities. This Committee should keep in mind that the December 1988 Committee's staff 
report was based on data gathered in the spring and summer of 1988. It is now a year and a 
half later, and many changes have taken place at OCR. In preparing for today's hearing, I was 
struck by the number of OCR initiated recommendations being implemented that are similar to 
recommendations made in the Committee's staff report 
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These reviews were the most comprehensive ever undertaken by OCR. A highly competent 
Team of senior regional and headquarters managers was charged with critically examining all of 
OCR* program operations, management practices, and operating procedures. Included on the 
Team were several managers who arc als- attorneys. All the Team members who carried out 
the bulk of the regional management reviews had substantial regional experience, and the 
project was headed by a manager with more than 20 years of OCR experience, including 12 of 
those years in one of our larger regional oflices. 

The objectives of the regional management review process were as follows: 

1. to determine whether the Assistant Secretary's systems for ensuring the integrity of 
case processing were in place and being implemented; 

2. to identify, and reach an understanding of, any problems regional oflices were 
having in implementing OCR policies or integrity systems, and to recommend 
proposed solutions to those problems; 

3. to identify significant obstacles to the efficient and effective management of the 
regional oflices, and to develop recommendations for enhancing regional 
ofnee/hcadquarters relations; and 
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4. io identify exemplary management techniques that may be of benefit to other 
regional offices, or to the organization as a whole. 

The process followed by the Review Team was exhaustive. At the initial planning stages in 
November 1988, the Team examined in depth all of the Findings and Recommendations of the 
staff Report, and incorporated questions into the .interview forms to address these. Before the 
on-site review visit to each itgional office, attorneys in the headquarters Policy Division closely 
scrutinized all Letters of Findings (LOFs) issued by each rcgnnal office for 4 to 6 months and 
recorded any questions or concerns with the presentation of evidence, the application of policy 
or the conclusions of law. These LOR were further scrutinized by the Team, which had 
extensive programmatic expertise. Where questions remained, regional files were examined and 
discussions were held with regional managers about the cases. 

Files of administrative closures were also examined as well as files and practices related to the 
implementation of various integrity systems thst have been put into place in the past 3 yc^rv 
From the various files and document reviews, the Team found that: 

o the Assistant Secretary's systems to ensure integrity in case processing arc in place 
and being implemented by all regional offices. Overall, the qual'ty of case 
investigations is very good, as reflected in case files and LOFs. Conscientious and 
successful efforts arc being made to meet OCRs Investigation Procedures Manual 
(IPM) requirements in all 10 regional offices. 
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o Some of the 'integrity* systems should be re-examined and substantially revised. 
Portions of the Quality Control/Case Assessment program, which is designed to 
ensure that regional case files meet OCR's case processing standards, arc redundant, 
the program needs a major overhaul. The Uniform Management Systems 
Procedure, which ensures the integrity of OCR's case-processing procedures, is 
meeting the purpose for which it was established, but it should be further refined to 
eliminate some duplication and excessive recordkeeping requirements. 

The file review process described above was only a portion cf the review. In-depth interviews 
were held with each regional management team, the Regional Director, the Deputy Regional 
Director, the Chief Civil Rights Attorney, all Division Directors, all branch Chiefs within then 
respective investigative Divisions, and the Director of the Program Rcvic\. and Management 
Staff. Three to four sets of interviews were held in each regional office, with each interview 
lasting from 6 to 10 hours. The Review Team covered all aspects of regional program and 
management operations, including the issues raised in the staff Report. The Team abu phued 
special emphasis on issues related to headquarters/regional relations. 

One of the reasons the interviews were so length) was the exuemel) puitiivc lopoasc *o the 
Management Review process by all levels of rcgiunal management and then willmgnc** (o share 
their concerns, ideas, and recommendations with the Team. 

At the end of each on-site visit, the Team provided the Rcgiunal Ducuui with sutoianiiv*. 
feedback on the status of the Rcgiuna! Office fium a prugiam auu i nan age m cm pcispeUivc und 
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made recommendations for enhancing the region's operations. In addition, each region was 
provided with a written report of the Team's findings and recommendations. 

After the Regional reviews were completed, at the end of April 1989, 1 directed the Team to 
conduct a management review of all headquarters operations with the same degree of 
thoroughness and competence that had been used in the regional process. I asked the Team to 
place special emphasis on addressing the concerns and issues raised by regional managers with 
regard to regionaiyheadquarters relationships and with various aspects of the headquarters 
operations that have a direct effect on regional operations. 

The issues and concerns identified in the regional management review process were stated as 
follows: 

Regional productivity, as reflected in the rates for meeting due dates and closing 
complaints, is very high in all of the regions. However, the morale of regional managers 
and staff is affected by such factors as: 

o an increasing workload; 

o pressure to meet 100% of case processing time frames; 
o rigidity of current case processing time frames; 
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o extensive levels of review of work products; 

o lack of flexibility in many case processing procedures; 

o insufficient time to do complex compliance reviews or to participate in 
training programs; 

o numerous reporting and administrative requirements; 

o the age and condition of equipment; and 

o the use of extensive overtime and compensatory time to meet casc'processmg 
time frames. 

In general, regional managers feel that they have little control over their workload, 
limited planning opportunities, and little discretionary time for staff development 
activities. The above concerns must be addressed and resolved to enhance the 
operations of the regional offices and to increase job satisfaction for regional 
managers and staff. 

Our self-initiated management review has presented us with the following larger issues on which 
our attention has been focused and where we believe we have developed better practices and 
procedures: 
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To clarify OCR's programmatic goals and objectives that it expects to 
accomplish and the role each of the program activities should have in meeting 
those goals and objectives; 

To ensure that the current regional office organizational structure is the most 
efficient and effective way of carrying out OCR's goals and objectives; 

To maintain the relationship of long-range development of human resources 
to increased productivity, eg., increased innovation, improvement in work 
quality, and improved morale; 

To ensure that OCR's procedures for case processing arc sufficiently flexible 
to allow regional managers to apply their expertise and discretion to improve 
the efficiency of regional operations, while ensuring a high-quality work 
product; 

To clarify the relationship between headquarters and the regional offices in 
terms of the areas where headquarters is to provide a support function to 
regional offices, and the areas where headquarters carries out a directing or 
oversight function, and the role each headquarters unit has with regard to 
each of these functions; and 
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6. To clarify the short* and long-term technological needs of the regional offices 
in terms of hardware, software, training of staff to use sophisticated 
equipment, and effective maintenance of such equipment, and whether the 
current OCR office automation plan is consistent with regional office 
technological needs. 

The Headquarters Management Review Team considered the above concerns and issues as part 
of its review process, in addition to looking at all aspects of headquarters operations. The 
Team found, as in the Regional reviews, that there are a large number of dedicated, 
hardworking staff in headquarters who arc carrying out functions and activities essential to the 
effective operation of OCR. 

The Team has also identified a range of issues and recommendations that I intend to give high 
priority to implementing over the next several months, A major priority that I have identified 
is the development of a strategic planning capability in OCR to ensure that our resources are 
always directed to essential activities of ttW highest priority with regard to both short-range 
operations and long-range strategies. 

Following the regional Management Reviews, I established several work groups comprised of 
regional and headquarters managers and instructed them to develop proposals and 
recommendations for addressing the significant issues identified by the Team. A week-Jcng 
management Round table held earlier this month was built primarily around follow-up activities 
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to these reviews. Let me list some of the many accomplishments that have come out of this 
Management Review process to date: 

o For the first time in OCR's history, the total regional workload was identified and a 
complete assessment was made of the work activities to be accomplished in 
FY 1990. Among the numerous activities we are required to conduct, OCR has 
- established the following order of priorities for FY 1990: 



complaint investigations; 

compliance activities, e.£, monitoring; Magnet School reviews, evaluations of 
state vocational education Methods of Administration, compliance reviews; 

staff development and training; and 

case- related technical assistance. 



o New guidance has been issued for selection of compliance review sues to promote 



investigations. 

o OCR's Investigation Procedures Manual (IPM) is being revised to simplify the 
monitoring process and provide greater flexibility to regional managers in other 



additional complex reviews and reviews on issues not usually addressed in complaint 
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aspects of case processing, and our case information tracking system has been 
modiOed to collect complete information on OCR's monitoring activities. 

o For the first time, OCR has developed an agenda that identifies the major 

documents that will be issued this year. This agenda has been carefully coordinated 
with the regional offices to ensure that their immediate policy needs arc being met. 

In addition, the issues emanating from the Management Reviews were discussed in depth ai ihe 
recent Roundtable: 

O Efficiency in handling complaint investigations and monitoring; 

o Examination of alternative regional organizational structures; 

o Opportunities for cooperation and collaboration between the Department of Justice 
and OCR; 

o Implementing an effective compliance review program; 
o Cost-effective technical assistance programs; 
o OCR's technology needs; 
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o Issues related to complex compliance reviews; and 

o Headquarters/regional relationships. 

Let me say in conclusion that m the 9 months IVc been directing the Office for Cml Rights 
Ivc learned many things. I've met some of the most compete^ motivated staff members that 
it has been my privilege to work with in many years of Federal service. These people are 
responsible for protecting one of the most fundamental precepts of our democracy, the 
provision of equal educational opportunities for al) children and adults m America. They take 
this work very seriously! 

I've learned that this is an organization c* pable of conducting careful, honest, and highly 
professional self scrutiny, and I've seen the senior management staff work hard to develop and 
implement OCR improvement initiatives. And I've learned that* .n spite of the tremendous 
amount of civil rights investigative, compli»nce, enforcement, and technical assistance work this 
organization accomplishes, OCR's achievements are not always fully recognized and credited as 
they should be. When the facts favor the complainant, the recipient may be unhappy. When 
the facts favor the recipient, the complainant may also be unhappy. This, we understand, is the 
nature of our work. 

I come here proud of this record. I believe that the changes OCR has undergone and will 
continue to undergo as a result of this most comprehensive effort will result jn a better 
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managed organization and an agency that will continue to enforce the civil rights laws 
expeditiously, efficiently, effectively, and evenhandedly. I recognize that, because the majority 
of complaints OCR receives allege discrimination on the basis of handicap and because 
complaint investigations consume the greatest number of OCR resources, it sometimes appears 
that Section 504 concerns dominate OCR's civil rights efforts. However, OCR has conducted 
and will continue to conduct a compliance and enforcement program that addresses each of our 
statutory authorities effectively, with an appropriate balance of activities. 

Lastly, my staff and I will varcfully review all of the proceedings of these hearings to identity 
any additional areas of concern that we have not yet addressed. 

Thank you for the opportunity to address the Committee. I am ready to respond to any 
questions that the Members might have. ^ 
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Chairman Owens. Mr. Turner? 

Your written testimony will be entered into the record. 

Mr. Turner. Thank you, Mr. Chairman. 

I will only summarize that testimony at this point. 

I am pleased to respond to your letter inviting the Attorney Gen- 
t^al's representative to discuss with you the enforcement of laws 
relating to equal educational opportunities. 

Let me introduce the gentlemen with me. 

To my immediate right is Deputy Assistant Attorney General 
Roger Clegg, and to his right is the chief of the section responsible 
for enforcing equal educational opportunity laws, Nathaniel Doug- 
las. 

Mr. Chairman, it is a pleasure to appear before you today. 

For almost a year, since December of 1988, 1 have had the privi- 
lege of acting as the Assistant Attorney General for the Civil 
•7 Rights Division. 

In that capacity I have been responsible for directing the Civil 
Rights Division's enforcement activities. 

But as an attorney in the Civil Rights Division since 1965, in the 
early days of the enforcement of Title IV and the school desegrega- 
tion laws, I bring an absolutely broader perspective. 

I have been extremely proud, Mr. Chairman, of the Civil Rights 
Division's contributions over the years to what the statute calls 
"the orderly desegregation of public schools." Our lawyers partici- 
pated in literally hundreds of school desegregation cases and con- 
tributed to the development of legal principles that have caused a 
major social change in our country. 

That work is not nearly done, Mr. Chairman, but I think it is 
inspiring on occasion to look back over the ground that we have 
traversed. 

The Administrations of both parties have relentlessly worked to 
eliminate segregated schools from our educational life, but we still 
have far to go. 

Let me describe to you what projects we are now v orking on in 
the Civil Rights Division ir this tradition. 

In the area of elementary and secondary education, we still must 
monitor the good faith compliance with the hundreds of court 
orders requiring the desegregation of public schools. Also, in my 
judgment, we need to establish the rules of the end game; how do 
we get courts out of the business of running schools once compli- 
ance has been obtained and return the control to the local authori- 
ties? 

In the written testimony I have submitted, it sets forth in detail 
what the Civil Rights Division is currently doing in this field. We 
are litigating essentially with those districts that are not comply- 
ing with their court orders. We are encouraging courts, where it is 
appropriate, to spell out the rules for disengaging judicial supervi- 
sion of school districts and the daily management of school affairs 
once compliance has been obtained. 

In the area of higher education, we have litigated statewide chal- 
lenges to the vestiges of segregated college systems in Alabama, 
Mississippi, and in Louisiana. Each of these cases has been a mas- 
sive undertaking, and each is in a slightly different procedural pos- 
ture at the present time. 
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The details of these are also set forth in my testimony. But, we 
are committed once and for all U pursue a just and final remedy in 
these higher education cases— a remedy, incidentally, that will not 
involve abolishing predominantly black schools that have served 
black students so long and so well. 

We have also recently been concerned, and very seriously con- 
cerned, about reported quotas used for Asian and Asian-American 
students in some of the universities in the country. The Office for 
Civil Rights of the Education Department has taken the lead in in- 
vestigating those matters. 

If we receive a referral from that office or if the Attorney Gener- 
al receives Title IV complaints, we stand ready to investigate and, 
if necessary, litigate the matter. 

The third major area of our current concern is in the area of 
handicapped students. There are two key acts of Congress involved 
here. 

The Education for All Handicapped Children Act and the Reha- 
bilitation Act of 1973. We recently helped win a major legal victory 
in the EHA area in a case called Timothy W. v. Rochester. 

There, the First Circuit held, as we had urged, that the EHA, 
when it says all students— all children— that it means that very 
thing, that all children are entitled to an appropriate public educa- 
tion, not just those who in the judgment of local administrators 
may meet some standard of educable capacity. 

I am pleased to report that yesterday the Supreme Court de- 
clined to review that judgment, and it will now stand as the law of 
the land, at least in the Northeast part of the country in thb First 
Circuit. 

We also ha/e an ongoing and effective program under Section 
504. We filed suit against the University of Alabama in Birming- 
ham to compel them to require interpreters for hearing impaired 
students. 

We are appealing to the court of appeals the negative judgment 
of the district court on the sufficiency of lift-equipped buses. They 
were provided for only four hours a day, which in our judgment is 
insufficient under Section 504. 

Mr. Chairman, I have been in the civil rights enforcement busi- 
ness in the Department of Justice for almost 25 years. I can report 
to you that the Civil Rights Division today is maintaining an active 
and effective enforcement program with respect to the laws con- 
cerning equal educational opportunity. 

I would be pleased to discuss that effort with you and jour col- 
leagues and to the best of my ability answer any questions you 
may have. 

[The prepared statement of James P. Turner follows:] 
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Kr. chairman and Members of the Committee: 

It is a pleasure to appear before you toda> to discuss the 
enforcement of laws relating to equal educational opportunity. 
The enforcement efforts of the Civil Rights Division fall mtc 
three categories: (1) combating discrimination in higher 
education: (2) eliminating segregation in primary and secondary 
schools; and (3) enforcing the laws that pronote educational 
opportunity for handicapped individuals. Traditionally, of 
course, the bulk of the Division's work has concerned the 
disrantling of dual, primary and secondary school systems ana 
that remains true, even though the nature of our activities ha^ 
evolved as substantial progress has been made. In recent years, 
we have also made significant advances in dismantling dual 
systems of higher education and in ensuring that state and loci- 
authorities provide educational opportunity for handicapped 
students, as required by the Rehabilitation Act and the Educat.cr 
of the Handicapped Act. The Division's accomplishments contir.-t 
to be substantial. I will now turn to a more detail id discuss. cr, 
of our recent activities. 
Higher Education 

In recent years, we have been in the vanguard in our efforts 
to eliminate dual systems of higher education. Me have litigated 
statewide challenges to segregation in higher education in 
Alabama, Mississippi, and Louisiana. In Alabama, after a lengthy 
trial, we established liability in the district court, only to 
have the court of appeals vacate the decision because of t.he 
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district court judge's refusal to recuse himself from the case. 
After additional litigation in the district court and court of 
*opeals addressing recusal, ve are now preparing the case for a 
second trial on the merits . 

in Louisiana, after lengthy discovery and a trial, we were 
successful in establishing liability in the district court, which 
recently ordered a comprehensive restructuring of the state 
university system. While we are generally pleased with the plan, 
we have objected to that portion which orders dissolution of the 
Southern University Law School and its merger into LSU Law 
School. Direct appeals have been taken to the Supreme Court. 
There is a question whether the Suprewe Court has jurisdiction or 
whether the case shouid be sent to the court of appeals. In any 
event, we expect generally to support the district court's 
decision. 

In Mississippi, we sued in 1975 to eliminate the vestige* of 
that state's racially segregated and unequal system of higher 
education. In December 1987, the district court ruled that the 
defendants had disestablished the dual system by adopting a race- 
neutral admissions policy, even though in other respects we 
argued that vestiges of the dual system remained. We appealed to 
the Fifth Circuit, our appeal was argued last spring, and a 
decision is pending. 

We are also actively monitoring the investigation into 
allegations that certain universities have limited the number of 
Asian students that they admit. These allegations involve a 



36 



- 3 - 



number of schools and we are very troubled by then. Such a 
practice is obviously intolerable. The Office of Civil Rights a 
the Department of Education (OCR) has initial responsibility for 
investigating these complaints, we understand that OCR is 
investigating admissions policies at the University of California 
at Los Angeles and Harvard University, and making preliminary 
inquiries into admissions policies at the University of 
California at Berkeley. If OCR's investigations uncover evidence 
of discrimination, it may refer the matters to us and we Mil 
respond promptly. 

Primary and Secondary__Educatio n 

Thirty-five years after Brown v. Board of Education , the 
effort to provide equal educational opportunity for primary and 
secondary school students continues, but its contours have 
changed. During the 1960's and 1970 's, the Division led the ^a^. 
in obtaining orders that some 400 school districts adopt 
desegregation plans. Most of those districts continue to operate 
under those plans and under court supervision. Thus, the 
emphasis has shifted from filing large numbers of new lawsuits to 
enforcing existing orders, seeking further relief where prior 
efforts have failed, and bringing cases to a conclusion where 
segregation and its vestiges have been eradicated. This shift 
has meant that our activities address new issues and often do so 
through a combination of negotiated and court-ordered relief. 
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This is not to say that the Division has stopped filing and 
litigating desegregation suits. For example, our successful suit 
against Yonkers, New York, has received considerable publicity. 
Since 1985, we have filed five additional desegregation suits and 
have von relief in each. In another suit, against Charleston, 
South Carolina, trial was just completed, and we are awaiting a 
decision from the court. 

The bulk of our primary and secondary enforcement effort, 
however, has focused on those 4 00 districts already under court 
order. Information about these districts reaches us in three 
principal ways. First, we receive statistical reports from most 
of the districts annually. Second, we receive complaints from 
citizt.is or employees about districts under court order- 
Finally, when districts seek to modify or terminate the court 
orders under which they operate, they must justify the changes, 
and we undertake our own investigations. 

Where these sources of information have uncovered the need 
for further action, we have taken it, either by seeking 
enforcement of existing orders or by seeking further relief. The 
Division's enforcement efforts with respect to primary and 
secondary education have resulted in numerous consent decrees and 
court orders in the last three years. For example, in 1988, we 
filed a motion for further relief against the Natchez, 
Mississippi school district after our investigation revealed 
discriminatory employment and student assignment practices. We 
prevailed, and the district is now implementing a new remedial 
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, plan, we recently filed a motion to enforce a previous order 

obtained against the Meriwether, Georgia school district, after we 
determined tnat the district was assigning students in a racialij 
discriminatory manner. Ke recently obtained a temporar\ 
restraining order in this case, which should go to trial within 
the next 90 days. 

Also in 19SS, the Corpus Christi, Texas school district 
ncved to modify its court-ordered desegregation plan, with the 
concurrence of private plaintiffs. The government, however, 
believed that some of the proposed modifications violated the 
existing court order and objected to them. After trial, the 
district court agreed with the government and the matter was 
resolved through negotiation. 

That same year, two school districts in Mississippi — 
Vicksburg and Warren County — advised us that they had agreed tc 
consolidate. Because their proposal would have produced severa. 
all -black schools, we objected to the proposal and initiated 
legal proceedings against the districts. Eventually, the 
Department and the districts worked together to produce a plan 
that desegregated several racially identifiable schools, and 
created several magnet schools that will enhance the quality of 
education that students of all races receive. 

We also participated in the recent effort to desegregate 
further the Savannah-Chatham County, Georgia schools. Largely 
because of white flight following an earlier desegregation Qrder, 
many of the system's schools had become racially identifiable 
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again. The district proposed a new plan, which we endorsed 
generally, with one substantial reservation. Under the Board's 
proposal , new desegregated magnet programs were housed in all 
black schools with little or no interaction between the magnet 
and non-magnet students. Under this plan, a significant 
percentage of black students would continue to attend all-black 
classes. We argued that, under desegregation principles, such 
students should share at least seme classes and activities with 
the magnet students. The district court rejected our argument, 
but the court of appeals, while generally affirming the district 
court's approach, directed that our position be incorporated into 
the court order. Stell v. Savannah-Chatham Countv Board of 
Education . No. 88-8465 (11th Cir. 1989). 

The Civil Rights Division, of course, has worked hard to 
implement the relief that it won in Vonkers, New York, in 1985. 
Since then, there have been numerous orders and appeals. The 
education part of the remedy has been implemented, for the most 
part, and the city's schools have been largely desegregated. The 
housing side of the case should soon produce construction of low- 
income housing that will result in further desegregation by 
changing the racial composition of neighborhoods. 

Over the past several years, many districts have moved for 
an end to court supervision, contending that the successful 

Km 

operation of theirr remedial plans has eliminated all vestiges of 
their prior segregation. It is our viev of the law that, where a 
district can show that it has operated a unitary system for the 
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requisite period, there is no justification for further court 
supervision. This is sound law and sound policy and just conrcr. 
sense. 

li*c rieeise procedures and standards for lifting court 
supervision are presently being worked out in the courts. The 
Division has participated in this process, largely because it is 
at least partially responsible for nany of these court orders and 
fce2s a duty to contribute to the developnent of a sound 
jurisprudence for closing successful school cases and returning 
the operation of school systens to local officials. Title IV, 
after all, requires us to further "the orderly achievenent of 
desegregation in public education", a process that obviously 
includes an orderl> end to litigation. Our views have prevailed 
in the Fourth circuit in Riddick v. School Board . 784 F.2d 522 
(4th Cir. 19S6) and Fifth Circuit in U.S. v. Overton . 834 F.2d 
1171 (5th Cir.). 

In the Eleventh circuit, the Division recently prevailed in 
one appeal and is a participant in two others that should 
contribute to this jurisprudence. The case of United states and 
Charge Fjflley v. Georgia. No. 89-8179 (11th Cir.), involved nine 
school districts that have operated since 1974 pursuant to a 
consent order. Since that time, the case has been inactive. In 
1988, the United States moved for a declaration of unitariness, 
dissolution of alfc-injunctions, and dismissal of the cases. 
Private plaintiffs and, ultimately, defendants objected and 
sought through motion to have the cases dismissed while retaining 
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the injunctions and without declaring the systems unitary. The 
United States countered that the cases could not be dismissed 
unless the systems were declared unitary, in which event all 
injunctions would have to be dissolved. The district court 
agreed with the government that the cases should not be dismissed 
in the present posture, and the court of appeals recently 
dismissed private plaintiffs' appeal for lack of jurisdiction. I 
have recently agreed to meet with a representative of private 
plaintiffs to discuss the future of these and similar cases. 

Lee v. Macon County Board of Education . No. 88-7471 (11th 
Cir.) (argued Aug. 9, 1989), derived from a statewide action to 
desegregate schools in Alabama. In 1985, the district court 
approved a joint stipulation of dismissal and entered a judgment 
stating that the school system had achieved unitary status and 
dismissing the case. In 1988, private plaintiffs sought to 
reopen the case, alleging discrimination in school closings and 
new construction. The United States countered that the case had 
been dismissed and could not be reopened, although we also 
stressed that plaintiffs were free to file a new lawsuit. The 
district court refused to reopen the case and private plaintiffs 
appealed. This appeal should help establish the import of a 
declaration of unitariness and dismissal of a case. 

L££ v. Macon Cou nty Board of Education. Nos. 88-7551, 88- 
7552, and 88-7553 (11th Cir.) (argued Aug. 9, 1989), derives from 
the same statewide action, but involves three different school 
districts. In 1987, after an extended period of court 
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supervision, the district court entered an order to sho* cause 
why these cases, which had been inactive, should not be 
dismissed. After discovery, a non-evidentiary hearing, and 
briefing, the cojr: declared the systems unitary, dismissed the 
cases, and dissolved all injunctions. Private plaintiffs 
appealed, challenging the district court's procedures and its 
ruling that dismissal necessarily dissolves all outstanding 
injunctions. The United states supported the district court. : 
shall add, Kr. Chairman, that in the original action before tnc 
district court, we also persuaded the court that dismissal cf 
lour, of the seven cases at issue was not yet appropriate, 
requiring at a minimum additional data from defendants. 

Thus, the Division has sought to bring some cases to a 
conclusion when the esse has been inactive and the evidence 
supports a finding that the system involved has achieved unitar. 
status. Equally importantly, however, where the process of 
adjudicating the question of unitariness has uncovered nev* 
discrimination or has revealed that the vestiges of 
discrimination have not been eliminated, the Division has pressed 
for compliance with existing orders and further relief. For 
example, the district court recently declared unitary the San 
Felipe-Del Rio r Texas school district over the objection of the 
United States and private plaintiffs* The United States has 
appealed the distTict court's dismissal of the case, arguing that 
the school district's failure to comply with reporting 
requirements regarding its bilingual program makes it impossible 
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to determine whether it has eliminated the vestiges of its prior 
discrimination against Mexican American students. United state? 
v. Texas . No. 89-1304 (5th Cir.). 

Similarly, in 1987, the Lowndas County, Alabama school 
district sought a declaration of unitary status. The Division's 
investigation revealed that Lowndes and eight other school 
districts were participating in an extensive "web" of illegal 
interdistrict transfers that enabled white students to transfer 
to predominantly white schools. ke successfully negotiated 
consent decrees with five of these districts, but proceeded to 
trial against three. After the district court ruled against us, 
we prevailed on appeal. United States v. Lowndes Courtv Board of 
Education . Ko. 88-7560 (11th Cir. July 13, 1989). 

The problem of impermissible interdistrict transfers 
encountered in Lowndes County highlights another important aspect 
of the Division's work: cooperation with state officials to help 
eliminate statewide problems of noncompliance. For example, 
during the past several years, in Alabama and elsewhere, the 
Division has received numerous complaints of illegal transfers, 
most involving white students' efforts to avoid attending 
predominantly black school;, by using false addresses and specious 
guardianships. Although we have pursued several of these 
complaints in individual court proceedings, this course consumes 
a disproportionate share of the Division's resources. We have, 
therefore, met with the state Attorney General and education 
officials to persuade them to cooperate in eliminating these 



44 



illegal transfers. We are optimistic about reaching an agreerer.t 
pursuant to which the State will play an active role in 
monitoring transfers. Similarly, we have worked closely in 
recent years with the Texas Eo.ucat._r. Agency to share informal icr 
ana coordinate compliance :_;*„.. Ke , w .i.<s accomplished a goci 
deal with this two-pronged effort of negotiation and litigatic 
and plar. to deal With future compliance issues in this wa> . 
Education of_Handicapped Individuals 

In recent years, there has been a growing understanding ir, 
the country of the importance of extending to handicapped 
individuals the opportunity to participate fully in our societ, . 
This understanding led, in the last Congress, to amendments to 
extend the guarantees of the Fair Housing Act to handicapped 
individuals and in this Congress has fueled the drive to enact 
the Americans with Disabilities Act. Both of these efforts er.^c,. 
the strong endorsement of this Administration. 

In the field of educational opportunity, we have undertaker- 
important litigation to further enforcement of the two key laws 
that guarantee educational opportunity for handicapped 
individuals; the Education of All Handicapped Children Act (EHA> 
and the Rehabilitation Act of 1974. Regarding the ERA, the Civil 
Rights Division participated in the United Statss court of 
appeals for the First Circuit as amicus curiae in Timothy W. v. 
Rochester School District , 875 F.2d 954 (1st Cir. 1989). In this 
case, the district court held that the child was so severely 
handicapped that the school district was not required to attempt 
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to provide him with the *free and appropriate" education mandated 
by the ERA for all handicapped children. We argued successfully 
before the court of appeals that the statute mandated educational 
services for all handicapped children, regardless of the severity 
of a child's handicap. The school district's petition for 
certiorari is pending before the Supreme Court. 

On March 23, 1989, we received a favorable decision from the 
Eleventh Circuit in Sogers v. Bennett . 873 F. 2d 1389, affirming 
the district court's dismissal of a suit brought by the State of 
Georgia and two of its counties to block administrative 
enforcement proceedings by the Department of Education. The 
State and counties had refused to allow the Department of 
Education to investigate alleged deficiencies in the education of 
handicapped students, arguing that the Department has no 
jurisdiction to investigate such complaints under Section 504 of 
the Rehabilitation Act because the EHA provides the exclusive 
avenue for parents to complain of deficient educational 
opportunities for handicapped students. The court of appeals 
agreed with our contention that the Department of Education's 
authority to investigate compliance with Section 504 does not 
depend on parental exhaustion of EHA remedies. Ihis decision 
cleared the way for the Department of Education's enforcement 
action to proceed. 

We also sued the University of Alabama-Birmingham to enforce 
directly the protections of Section 504. We argued successfully 
that its practice of requiring hearing-impaired students to pay 
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for classroom interpreters ran afoul of Section 504 's prohibition 
of discrimination on the basis of handicap in federally assisted 
programs. We contended that while a college is not required to 
provide personal services to handicapped students, it is 
responsible for providing classroom interpreters who would 
benefit all hearing impaired students in the classroom and perrit 
then to receive the benefits of the university's federally 
assisted educational programs. We have appealed the district 
court's decision that the university's on-campus bus system, 
which provides a wheelchair lift-equipped bus for only four hours 
of its twelve-hour day, adequately served mobility-impaired 
students. The appeal has been briefed and is pending in the 
Eleventh Circuit. United States v. Bd. of Tr ustees of the 
University of Alabama , No. 89-7148. 

Conclusion 

As the foregoing discussion of selected cases demonstrates, 
the Civil Rights Division remains in the forefront of the effort 
to ensure equal educational opportunity for all students at all 
levels of education. Under the present Administration we look 
forward to a continuation of this positive enforcement role. I 
will gladly answer the Members' questions. 
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Chairman Owens. Thank you very much for your testimony. 

Even though we don't have a clock today, I am going to try to 
respect the spirit of the five-minute rule. If necessary, we will have 
a second round of questioning. 

I would like to begin with a simple question for Mr. S nith. 

You know, it is hard not to be moved by your description of the 
overwhelming work load of the agency and how people are burned 
out and working hard, but I just wonder is your sense of purpose 
and sense of urgency— and you mentioned internal action, modifi- 
cations of procedures and new manuals being prepared and a 
number of other things that you are working hard at— is that 
shared by the Administration, by the President and by the Secre- 
tary, that same sense of urgency? And if so, why don't you have a 
permanent Assistant Secretary at this point. 

What has been the situation with respect to your budget? If you 
are overworked, can you get more people? Have you asked for more 
people? 

Have you spent all the money that was allocated to you in the 
past year? What is the situation with respect to the way your supe- 
riors view your activities? 

Mr. William L. Smith. I have not spoken with the President, I 
have spoken with the Secretary and the Under Secretary. Every- 
thing I have said is their commitment to that job. 

I have been told by the Secretary and the Under Secretary that 
until such time as there is a permanent position established for a 
confirmed Assistant Secretary, I have their support to carry out 
the program as has been identified to you. Therefore, I have every 
confidence that what we are proposing, and the manner in which 
we are doing it, will be maintained whether a new person comes in 
next week, next month or a year from now. 

I am not sure I can remember all the parts you asked. Let me 
just make two points. Then I will pick up the pieces. 

From a financial point of view, part of the problem was the fact 
that the problems grew. As you know, the budget process is always 
two years in the making. The reason I pointed out the complaints 
increase was to show you the impact of that. 

Last year in fiscal year 1989, the Senate and the Congress was 
good enough to provide us with a supplemental of $790,000 to allow 
us to finish all of our work last year. We have an increase this year 
in our budget from $41 million <,o $45 million less whatever the se- 
quester ends up with. 

We are not sure what that does. We have requested for fiscal 
year 1991 additional funds hopefully at the tune of about $48 mil- 
lion. 

The Administration has been responsive to the fact that we have 
an overwhelming amount of work to do and has provided us with 
the assurance that we will receive the resources that will allow us 
to do it. 

One of the real problems is that the number of complaints that 
we have to investigate really takes a large number of people, and 
our budget is really related to the number of people we have. 

Chairman Owens. Do you have a full complement of people? 

Mr. William L. Smith. No, we do not. 

Chairman Owens. Authorized for 800, you say? 
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Mr. William L. Smith. We had anticipated 820. The budget has 
allowed us to go up to 801. We are at 801. 
Chairman Owens. You have 801 staff? 
Mr. William L. Smith. Yes. 

Mr. Chairman, I can't tell you what this morning's report is, but 
our attrition is high. We lost 

Chairman Owens. Yes, I know. You said you lost 400 and some? 

Mr. William L. Smith. We were down to about 780 as we got to 
the month of September, then we had a very high recruitment 
period. 

I think between September and November 15, we have an addi- 
tional 24 or 25 people that have come on. I am almost confident, 
and I will check the record and submit what we have specifically 
for you, but I feel confident that I can say to you that we are 
pretty close to 800 personnel at this very moment. 

That isn't to say— let me do this so that I can be accurate. I will 
show you for the record where we were in September, where we 
were on October 1, where we were on November 1 and where we 
are we will be by the time I get it back to you, it will be a few days, 
the month of November as well. 

Yes, we have, in fact, increased the number of people we have. 

The real problem we have is we had expected to go to 820 with 
the total amount we have. But if we sequestered funds, you realize, 
of course, that that impacts on the number of people that we will 
be able to have. 

While we may be up at this point, one of the real problems we 
have is that with a high attrition rate we lose a lot of people. We 
may lose upwards of 10, 11, 15 people a month. 

If it turns out we are impacted by the sequester, I will simply not 
allow the staff to hire at that point because we will have to fore- 
cast what we will need in resources. 

Chairman Owens. How many people do you think would be 
ample to meet the increased work load that you have? 

Have you estimated that? 

Mr. William L. Smith. Mr. Chairman, I truly believe— I can't 
give you an honest answer because there is still homework that has 
to be done. 

I think that what we have as a complement of 801, if we have 
the 801, I think we will be able to carry out for this fiscal year the 
objectives we have established. 

We may not be able to get as many compliance reviews as the 
committee might like. I hope we would be able to have compliance 
reviews that are significant to the issues that the committee feels 
we should be pursuing. 

Chairman Owens. The report was issued by the Education and 
Labor Committee about a year ago? 

Mr. William L. Smith. December 1988. 

Chairman Owens. Was it the overwhelming workload that kept 
you from responding until now. You said you plan to respond to it 
but yot» have not responded. 

Mr. William L. Smith. I came to the Office for Civil Rights in 
March. I think the Secretary wrote you on March 2, or wrote 
Chairman Hawkins, that there would be a response to it. When I 
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took over, we were in the middle of the regional management re- 
views. 

It was my feeling that since the management reviews were fo- 
cused on the very issues that you had raised, it made sense to allow 
the reviews to take place so our response could show you what we 
have in fact found and what we have done about it. 

I think the timing of those oversight hearings is perfect because 
we are in a position to say to you, here are the things you have 
said we have done. Here are the things we are able to show you we 
have, in fact, been able to accomplish in light of the information 
you have provided us. And here, Mr. Chairman, is where we differ. 

We have not been in a position to do that, but I would expect 
that given another month— by the 15th of December I should be 
able to have for you a point-by-point response that lays out every 
single solitary item that you have in the 28 findings and the 15 rec- 
ommendations. 

Chairman Owens. Thank you. 

Just one question for Mr. Turner, who is a long-time employee of 
the Civil Rights Division. 

You made a statement that your department contributed to legal 
principles that have caused major social changes. I assume you 
mean in the area of race relations, the ending of discrimination. 
Why do you think there has been such an upsurge in complaints 
recently? 

Why do you think we are having difficulties in universities with 
racism? 

Why are we having more complaints now than before? Does it 
have anything to do with the priorities of the Administration, the 
fact that the previous President started his first campaign in Phila- 
delphia, Mississippi, the place where three civil rights workers 
were murdered? 

Did that send a message? Did that set off an escalation of racism 
in the country that has wiped out some of the gains we made with 
the legal principles you have contributed? 

Mr. Turner. I don't know anything about politics. The Civil 
Rights Division has a responsibility of enforcing the laws. 

To the extent your question suggests that we have been or are 
presently deluged with complaints, I can report to you that is not 
the case. 

Chairman Owens. You are denying the testimony of your 

Mr. Turner. No, I don't deny it. I said <ve, the Department of 
Justice. I don t know what the Department of Education is doing or 
what they are receiving. 

Of course, I accept his representation that their complaint load 
has increased. My suggestion to you is that particularly in the area 
of school desegregation that 30 years after the Supreme Court de- 
clared separate but equal system to be unconstitutional, you would 
not expect to have as many complaints with all of the school deseg- 
regation decisions that have been handed down. 

We are monitoring in our department some 400 school desegrega- 
tion cases. 

Chairman Owens. You are not deluged, but you have more than 
you think you ought to have? 
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Mr. Turner. We have plenty to do. We try to describe in my tes- 
timony the nature of our job now and how it has changed. We are 
not filing a lot of school desegregation cases because most of the 
places that needed to be sued have been sued. We are monitoring 
to make sure that compliance is taking place under those court 
orders and to look to see when the court orders should be properly 
ended. 

Chairman Owens. Thank you. 
Mr. Hawkins? 

Mr. Hawkins. May I say that I am very disappointed in the testi- 
mony. You seem to be proud of your record. You seem to be the 
only one who is proud of it, Mr. Smith. 

I haven't read any report that commends you or says that you 
are doing a good job. The only— the reason the segregation assist- 
ance centers issued this report— have you seen it? 

Mr. William L. Smith. No, sir. 

Mr. Hawkins. That is typical. 

Mr. William L. Smith. I lied. I have seen it, but I have not read 

it. 

Mr. Hawkins. I think you are seeing it now. But seeing it and 
reading it and responding to its recommendations are three differ- 
ent things. But the point is, and you know it as well as I do, is en- 
forcing the civil rights laws as they should be enforced— you can 
plead that you have this great increase in the number of cases as 
you started out, yet in answer to the Chairman's question, you 
defend the number of employees you have now. 

You know that you have a decreasing number of employees, ac- 
cording to the recommendations made by the administration, and 
you know that to attack your failure to enforce the law because 
you don't have the staff to do it is embarrassing to the administra- 
tion, and you refuse to tell us what type of staff you need, which is 
typical. 

The Secretary did the same thing when he came before this com- 
mittee. You seem to be operating on the theory that you can do 
more with less, which is a lot of baloney. We know that is nothing 
but double talk. 

I think it is an insult to this committee to come before us and do 
that. We sent the staff out to regional offices in order to interview 
your employees, and they brought back this report, not from what 
they said but what your employees said; and we asked you more 
than a month ago in a letter which I sent to the Secretary on Octo- 
ber 29th to reply to some of the recommendations and what had 
been done in response to the report. 

And we have not yet received an answer. That was more than a 
month ago. Now, this committee has a responsibility of oversight, 
and we expect replies. We don't get any replies from you when we 
constructively direct specific q»i:3tions to the office. How are we to 
respond then to what you say before the committee that what you 
are going to do in the future when you haven't done it up to this 
time? 

Let me— I know the time is limited, but let me ask you one spe- 
cific question. Maybe we can get one answer. In the case of the 
Palm Beach School District, you gave them $3.4 million as a grant 
for magnet t-chools. You had found, according to the regional office, 
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there were cases pending at that time. Despite that, you made that 
award and two years later have not issued any findings, even 
though the regional office recommended that Palm Beach County 
be declared ineligible for such funding. 

Let me ask you, have you done anything about that particular 
case when you found that there had been a finding of discrimina- 
tion in the school district and despite that, you overruled the Itfcal 
office, the regional office in that district and gave them the $3.4 
million? Can you, in that case, say that you enforced the civil 
rights law? 

Mr. William L. Smith. Do you want me to only respond to that 
one question or to everything you have said? 
Mr. Hawkins. Do it together, if you wish. 

Mr. William L. Smith. I have only been here nine months. I 
have no vested interest in the Office for Civil Rights other than the 
fact that I enjoy the job I am doing. I have discovered that there 
are people working their fannies off to do the job. I have had an 
opportunity to go to regions and find people there working. 

I don't deny what your report said. Your report has provided us 
with an opportunity to take as systematic a review of every single 
region's problem, including headquarters, and we will be in the po- 
sition to provide you if you desire the entire management review 
report that outlines step by step what we have found region by 
region. 

Until such time as I am not there, I shall do everything in my 
power to assure you that if you have a question that you want an- 
swered, you will have an answer for it. 

Mr. Hawkins. When? You haven't done that in the past, and you 
know it. Now you say you are going to answer these— the response 
you gave to this report more than a year ago was inadequate and 
you know it. 

Mr. William L. Smith. I wasn't there. 

Mr. Hawkins. It is a new day. When do you intend to answer 
that? 

Mr. William L. Smith. I will have for your committee on the 
16th of December a response to every single item in your report. 

Mr. Hawkins. When do you intend to respond to the letter of the 
29th* When does the Secretary intend to respond to my letter of 
October 29, 1989? 

Mr. William L. Smith. Mr. Chairman, I don't know because I 
cannot 

Mr. Hawkins. It pertains to the Magnet School Award in the 
Palm Beach case. 
Mr. William L. Smith. Let me tell you where we are on that. 
Mr. Hawkins. That is several years old. 
Mr. William L. Smith. That is correct. 

Mr. Hawkins. It seems to me that we ought to have some re- 
sponse in the two years in which the office— I am not talking about 
you personally. It pertains to the office, its failure to respond at the 
same time that you are awarding this amount of money to a dis- 
trict that was definitely in violation. 

According to your regional office, you denied an award to Los 
Angeles Unified School District based on one single case which was 
m dispute. In that case I agreed with >ou because you obviously 
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told the school District that I was responsible for its failure to get 
that award, so you were very anxious, enthusiastically anxious to 
say that the school District, in which my district is located, failed 
to get its award because of a strict interpretation, which I agree 
with. 

Why in other cases were you not as enthusiastic about enforcing 
the law as you were in that particular case? As you go across the 
country, this is only one case; but it is typical of what you have 
been doing, and thib is not enough. And to say that you are proud 
of this to me is merely begging the question. 

We at least are entitled to a respond and to an explanation, and 
then we can talk intelligently. 

Mr. William L. Smith. That U fair, Mr. Chairman. 

Let me respond to the first question having to do with West 
Palm Beach. There is a group that has gone into West Palm 
Beach—first you need to know something about the manner in 
which we have worked v-th the Magnet Schools Program. There 
had been a policy, and it is in force at this time, that if we have 
not sent out a letter of finding citing violation to the recipient, that 
stiil allows the recipient to be in competition until such time as 
there is, in fact, a letter of finding that they have received. 

There has not been a letter of finding submitted to West Palm 
Beach and therefore even though the Regional Director had, in 
fact, not signed in, but sent a memo saying I don't feel it is appro- 
priate to sign, we have not agreed to send a letter of finding and 
therefore as far as we were concerned, West Palm Beach is still eli- 
gible. 

We have a team there that will have their first meeting 10 De- 
cember at which time they will begin the process of corrective 
action. So that is in place, and we will be in a position to respond 
after the 10th of December as to the status. 

There may be a minute-to-minute report that I have not re- 
ceived. They have already met with them. They have been down 
and met, but they will start the hearings, I think, on the -they are 
working on the settlement starting the 10th of December, so we 
should be able to respond to you for that. 

I don't know who told you in the Los Angeles case that you had 
any role in it. I met with your staff, and when they asked the ques- 
tions as to why they were, in fact, in the situation that they were 
in, it was because a letter of finding had already been sent to them, 
and they had, in fact, already worked out a settlement that had not 
been approved by the school board. 

It was through the good graces of your office somehow that con* 
vinced the Fjhool board that they, in fact, should comply with the 
piun of action and as a result, Los Angeles did receive its funds. 
But at no time were you ever made the person that was involved. 

I think your county would have to attest to the fact that we did 
have a set of meetings and at no time was your name ever brought 
up. 

Mr. Hawkins. It was the San Francisco Regional Office. We 
agreed with you, and we told the District to come into compliance. 

Mr. William L. Smith. And they did, Mr. Chairman. 
O 
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Mr. Hawkins. We were on your side. Apparently nobody in Flori- 
da was on the side of the law. They got the $3.4 million, which they 
have enjoyed regardless of what may happen hereafter. 

Mr. William L. Smith. And they have agreed 

Mr. Hawkins. That was a recommendation made by the regional 
office, which recommended that they be declared ineligible for 
funding. ™ 

Mr. William L. Smith. The regional offices has the right to make 
a recommendation to headquarters. Headquarters has legal staff 
with responsibility for looking at any single finding that any region 
brings in to determine whether or not it can be enforced, whether 
or not they have evidence necessary to support the case, and 
whether or not it is an appropriate time to take action. Those are 
the steps we normally take any time there is a violation and we 
find recipients do not want to take corrective action. 

We have three letters of findings. First, the regions have the op- 
portunity to send directly to the recipients saying you are not in 
violation, congratulations. The second letter of findings says you 
had a violation, we cite the violation, but you have agreed for cor- 
rective action. We are working on a plan of corrective action, and 
we are notifying you you now have corrective action and you are 
off the hook. 

For the third, it either goes to administrative action or to the De- 
partment of Justice. We try to give recipients every opportunity to 
deal with whatever we find. We have tried to be as even-handed as 
we can. You have an argument with regard to Palm Beach. It is 
long overdue. I cannot deny that. 

Mr. Hawkins. After two years, your explanation is useless. If 
you have allowed them to eiyoy this money for two years and you 
still don t know whether they are eligible to receive it or not, I say 
that is damn poor management, and I don't see how you ;an get 
around it. 

Give us a better explanation, and we will give you the time to 
give us the explanation and to make all the investigations you 
want, but we do want an answer as to that. 

If I appear to be a little abrasive, I don't intend to do that. It is 
nothing personal, but it seems to me that we are not communicat- 
ing very well with each other and that we don't have any particu- 
lar standard whereby we can judge whether you are succeeding or 
not. 

All the reports issued say you are not and that segregation is on 
the rise. Now we have another crazy idea, Choice, which is going to 
contribute to that re-segregation and is being sponsored by the ad- 
ministration of which you are a part that we cannot tolerate, not 
under our system of government in this country. 

If you wish to respond 

Mr. William L. Smith. Mr. Chairman 

Mr Hawkins. I have made my comment. You have full privilege 
to answer in any way you wish. 

Mr. William L Smith. I thank you for not making it personal. I 
did feel a pinch of abrasiveness, but I didn't feel it was personal, 
Mr. Chairman. 

I can only deal with the present. I cannot deal with the past. I 
will say to you that I agree with you that on the matter of Palm 
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Beach, it appears that something has occurred that has not, in fact, 
made the system as successful as it ought to be. 

I have said to you that we now have people in Palm Beach who 
are working with the school system to ensure that the violations 
that have teen cited have, in fact, been corrected. 

I cannot— I have no way of responding to what they did a year 

ago ^tFTfOnds of whether it was, mTaHrvalu! or invafiHTTwill be 

in a position to defend whatever actions we are able to take from 
the 10th of December on. I cannot, and there is no way for me to 
respond to anything that happened in the past. 

It is clear that you see it as you see it, and I cannot argue with 
it, so there is nothing I can do with that. 

With regard to Choice, we are looking at policy implications for 
Choice. The President and the Secretary have said that in no way 
would they be supportive of any program that would cause re-seg- 
regation. 

Our staff has responsibility for making sure that whatever steps 
the Secretary takes with regard to Choice is consistent with Title 
VI, Title IX, Sections 504 and Asian discrimination. And we will do 
everything in our power to ensure that the Department of Educa- 
tion is carrying out its objectives consistent with whichever of the 
laws may, in fact, be questioned. 

Other than that, I am not sure that I can respond to the issue of 
Choice. We have to take it case by case. If we see a particular place 
that has a Choice program and there is a complaint relative to it, 
we will be the first to be there, as we have, in fact, carried out the 
responsibilities with the Asian-Americans discrimination. 

Once that is accomplished, we are in a position to let the Secre- 
tary know whether or not there is evidence that a Choice program 
may, in fact, be in violation of any of our laws. We see that as our 
responsibility and stand ready to do that. 

I can only speak to what we are in a position to do now, not what 
they did years ago. The staff report, as well as the evidence that 
you have, implies that there are things that we need to clean up. 
We are in the process of doing that. We can only do it one step at a 
time. 

Since March 1989, we have tried to do two things to make the 
Office for Civil Rights a more manageable organization. When 
Chairman Owens asked the question with regard to the lapsed 
funds as a case in point, I wanted to say to him, yes, two years ago 
we did lapse about $900,000. Last year we lapsed about $62,000. 
This year it shows $400,000 that was not, in fact, spent. 

I can assure you that that $400,000 has been spent because 
$197,000 of it is for contracts for the computers that will go to Re- 
gions 4 and 9, which need them badly. 

Travel costs have not yet been fully calculated in our finance de- 
partment, but I can assure you that every nickel of Fiscal Year 
1989 money was, in fact, spent. 

One of the reasons I am not in a position to say, when you ask 
the question, do you need additional staff, we have not managed 
the Office for Civil Rights as effectively as we could. I think the 
steps we have taken to shore up what we are doing will help us to 
get more done with the people that we have. I am not an advocate 
of doing more with less. 
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o-^ e i?. re i_ looking at the best P°ss iWe way to manage the Office for 
Civil Rights, and we have found there are examples of things done 
in some regions that will be beneficial and more cost-effective for 
other regions. 

t It doesn't mean we, wilLnegate^any- ok the* responsibilities- we- 

nave for carrying out those complaints or those compliance re- 
views, but there are some things that we are able to do that we 
have not been able to do in the past that we think will be helpful 
to us. 

Mr. Hawkins. Thank you. 

Chairman Owens. Mr. Payne? 

Mr. Payne. Thank you, Mr. Chairman. 

There was a statement made by the committee in one of its 
major findings that a review of the OCR's case processing statistics 
revealed that the agency has not vigorously enforced laws protect- 
ing the rights of women and minorities in education since 1981. 

You have only been there for nine months; whatever 

Mr. William L. Smith. But I have staff that have been there for 
^0 years. We ought to be able to answer every question you have. 

Mr. Payne. I am glad you mentioned that. 

Mr. Littlejohn. James Littlejohn. 

Your question is with regard to one of the findings. Would vou 
repeat that, please? 

Mr. Payne. I wanted your reaction to a statement made by the 
committee m its findings that simply revealed that the agency had 
not vigorously enforced laws protecting the rights of women and 
minorities since 1981. 

I thought you might have an opinion about that. 

Mr. Littlejohn. There are a couple of points. 

First of all, with regard to complaints, we process all complaints 
and those where wp have jurisdiction we investigate, whether they 
are Title VI, Title IX, Section 504. Most of our complaints are Sec- 
tion 504. 

Another factor I think during that time period, a good part of 
those years we were under the Grove City limitations with jurisdic- 
tion and Title IX was a particularly difficult area to establish juris- 
diction because we could not find the Federal money in the pro- 
gram. r 

With Section 504, we had a much easier time with regard to edu- 
™ of the handicapped funds that went into the public schools. 

ine litle VI issue, to some extent there was a jurisdictional 
problem. 

Another factor that we discovered in doing the management 
review was that the time frames that we had been working under 
tend to cause the regions to select compliance reviews, not com- 
plaints, but compliance reviews that they can finish within those 
time frames. 

Many Title VI issues such as ability grouping and other issues 
are quite time consuming. 

We agree that that is a problem, but if you look at the overall 
statistics, the complaint investigations were across the board. 

Whatever came to us we did. 

The compliance reviews where we had more discretion, we 
tended to pick up Section 504 reviews during the years of Grove 
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City rather than take on Title XI and Title VI reviews because the 
difficulty in establishing jurisdiction on issues under those statutes. 

We have identified the need to increase our compliance review 
effort in both of those areas. 

— Mr. Payne: The Secretary of EducaticmrthenlistenVtowhatryou^ 
say? How would you grade yourself from A to F, if you were an 
elementary teacher? 

Mr. Littlejohn. I was a high school teacher at one time. I have 
to say that after visiting all ten regional offices and spending two 
or three days in intensive interviews with regional managers and 
the staff, they certainly get an A for effort, and I hope that in the 
headquarters we get at least a B-plus for working with them. 

We think we need dp improvement in headquarters to make 
the regional operations work better. 

As far as the issue of whether we have enforced with regard to 
women and minorities, I think with regard to complaints we have 
done an A job. 

With regard to compliance reviews, I would give us a C or C- 
minus. 

Mr. William L. Smith. I have a draft copy of the response that 
we are preparing for the total report with regard to the question 
which tends to reject the notion that we haven't vigorously en- 
forced, and then it goes on to explain why. 

I would be pleased to submit, although it is in draft— let me 
check and see if I can do that. 

May I suggest that when I send it do the committee on 16 De- 
cember that I will highlight that so you will have our response to 
it. 

[The information referred to is retained in committee files.] 
Mr. Payne. Thank you. 

It does remind me of the report cards. I am glad you brought up 
both sides. One side talked about cooperation, dependability and 
initiative and all that. Then the other side is whether you can read 
or add or spell. 

Many times youngsters have all of the goodies, but they just 
can't read or spell, so you have to fail them on the side that unfor- 
tunately counts. 

I see that in your opinion, the desire was there, but the results 
were a little lacking. I guess that is how we could more or less 
summarize the past eight years. 

Mr. Littlejohn. I think we ha .a done an excellent job of investi- 
gating complaints. 

Because of gentleman and complaints under the Adams Order, 
we have had problems in carrying out exhaustive program compli- 
ance reviews. 

Dr. Smith testified that with the increase in complaints, we are 
going to have difficulty maintaining the compliance review levels 
that we have had even in the past. 

Mr. Payne. I am also kind of curious about the results. I guess if 
you have very few citations th^t shows that you are doing a good 
job; I guess you could look at it that way. 

I would look at it the other way: The committee report states 
that, "Letters of findings which cite schooU for violations of the 
Civil Rights Act must be first approved by the OCR national office, 
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and regional staff consistently criticize the inordinate time taken 
by headquarters staff to approve issuance of violations." 

Then it says, "Of 112 draft letters of findings submitted to head- 
quarters in 1987 through June 1989, only 7 were approved. The 
- -vast- majority -92,-were-resolved~withla-violatio^ 

Could somebody explain that to me, why only 7 cases were found 
serious enough to issue a violation and all the rest just happened to 
warrant only a little tap on the hand? 

Mr. Wiluam L. Smith. Mr. Chairman, I go back to a comment I 
made in my opening statement with regard to the nature of our 
work. 

We try to be as even-handed as we can with regard to the com- 
plaint and to the recipient. 

One of the things that we feel very strongly about is that our job 
is to investigate any complaint that comes up. 

We are to do it as thoroughly and as comprehensively and as 
honestly as we can. 

As a result, it means that when the effort is made to do the in- 
vestigation an d you submit to the recipient that there is, in fact, a 
violation, one of two things occurs. 

The recipient determines that they do not believe they have a 
violation and do not feel that they wish to respond to the fact that 
it is occurring. That says to us that we have no way of having them 
voluntarily take corrective action. 

When that occurs, we simply move it into the letter of finding 
and it comes to headquarters. 

I will respond to your headquarters question in just a second. 

We try diligently to deal with whatever actions a recipient is in a 
position to take to ensure that the violation is corrected. 

V/e feel that that is probably one of the strongest points that we 
have. 

We agree that there may be many who do not agree with that as 
a policy. 

We find that it does, in fact, help us get the recipient to acknowl- 
edge the violation and to take corrective actions. 

We also have discovered that wh<jn you do a violation letter of 
finding and you submit the letter of finding, you have an adversar- 
ial relationship as opposed to a cooperative working relationship. 

It takes on a totally different tenor and deaib with the question 
of enforcement. 

Anytime a recipient is notified that there is a violation found 
and they have the option to voluntarily correct it, we provide the 
staff to work with them to correct it. 

That is one of the reasons why a number of LOFs that have come 
forward have come forward with corrected violations as opposed to 
letters of correction citing a violation. 

We have taken a straightforward position with regard to what a 
recipient is able to respond to. 

Mr. Payne. It is a soft approach, but wouldn't we tend to see 
reoccurrences if there is no penalty to the person who was proven 
to have discriminated? 

Mr. William L. Smith. If we are talking about an individual 
complainant, if an individual has a complaint with the recipient 
that receives Federal funds and the recipient is willing to make the 
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corrections to eliminate the violation, it seems to me we have 
solved the problem. 

Mr. Payne. Well, I know one thing: If you could speed and not 
get points or fines, you might tend to speed again more easily than 
if you got fines and points. 

«~ jH^ W0I }der whether by this policy, we will solve this particular 
Tndividuarihcfdent7 maybe we~are just not dealing with the System- 
ic problem. We are sort of going from the particular to the univer- 
sal, and this approach may not be having very much of an impact 
on the overall attitude of violators or potential violators. 

How do you feel about that? If a person or organization could 
violate people's rights without any penalty, they will just keep 
doing it if you feel like doing it. 

Mr. William L. Smith. I made a mistake regarding Los Angeles 
and show you what a corrected letter of violation provides. 

When you have a magnet program and the letter of finding has 
been sent and a letter of finding had not been sent to Los Angeles, 
I just remembered, because they were, in fact, working together to 
take corrective action on identifying all of the handicapped kids in 
Los Angeles. 

If the letter of finding had gone to Los Angeles, it \yould have 
prevented Los Angeles from making the correction and be able to 
apply for the magnet schools program. 

That is the best single example that I can give you of what a cor- 
rected violation provides. 

It left the option open to Los Angeles to not, in fact, have the 
violation because the very fact that we were in the process of deal- 
ing with them— no, I am wrong— they had, in fact, gotten a letter. 
They had not gotten the letter. 

Had they gotten the letter, they would not have been eligible for 
the magnet school program. 

They were still in the process of negotiating corrective action. 

The school board had not taken the action to close it and because 
they had not taken the action to close it, we were in the process of 
sending them the letter of findings and it was that particular case 
that I am pointing to that allows us to say that the recipient had 
the opportunity to be able to compete as did Florida, because we 
had not come to closure with the letter of finding. 

That is the best example I can give you. 

Mr. Payne. I know my time has just about run out. I just have a 
problem with the OCR's attitude. It seems, that has come in from 
what I have read beginning in 1981. 

First of all, at that time, you had 1,099 full-time employees. 

In 1987 and 1988, you had 820. Now you say you have 801. 

In addition to that drastic reduction of 20 percent of the worK 
force, which is one-fifth of the full-time employees, the department 
has never, in nine years spent its total allocation. Today, of course, 
you are going to look at how much travel went on to see if you will 
spend it all. 

But the question that the department from .4 percent to 6.2 per- 
cent of the budget which had been drastically reduced where full- 
time employees have been cut by 20 percent still never spent its 
total amount, shows there was no interest in doing the job. 
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It is very clear— you can't tell me that people want to enforce a 
law when they don't use all their resources at their disposal. 

Finally, the OCR's national office did away with the quality as- 
surance program which was transferred to regional offices in 1985 
Compared to the counterpart Federal compliance program with the 
United States Department of Labor, OCR has conducted relatively 

_ few compliance reviews since 1981 . 

~ ^°F R sfsff ^ n a~region wiHTTlargeTiispanic population, noted" 
that no one on the staff with technical assistance could speak 
Spanish. r 

Also, formalized training at OCR was virtually disbanded in 1981 
when the Denver Training Center was closed. 

The computerized data management program was plagued with 
problems to the point where they couldn't effectively conduct an 
analysis of alleged wrongdoings. There is a total conspiracy of at- 
tempting to deny people's civil rights and this department has not 
lived up to what it is supposed to do and I think it is just appalling. 

I don t have any other questions. You don't need to respond to 
that. I am sorry if I took too much time, Mr. Chairman. 

Chairman Owens. Mr. Hayes. 

Mr. Hayes. Thank you, Mr. Chairman. 

My two colleagues to my right, especially my Chairman, have 
been so forthright and in this inquisition of Mr. Smith, until I was 
going to, if he needed more time, relinquish my time to him, be- 
cause I have heard nothing in the testimony, being very honest, to 
dispel rhy opinion that the backward march that we are taking in 
the whole field of civil rights as it relates to education is no acci- 
dent, it is by design. I certainly wouldn't want to be in your posi- 
tion of haying to act out that kind of a program. 

Mr. Smith, when you look at the structure, you, as acting Assist- 
ant Secretary, you have been in that caoacity for nine months. To 
wnom are you directly responsible in that capacity? 

Mr. William L. Smith. The Secretary. 

Mr Hayes. Are you free to make decisions that the Sec.etary 
would make? 

Mr. William L. Smith. Am I free to make decisions that tt s Sec- 
retary makes? 

Mr. Hayes. That is right. Who do you take your guidance from? 
Mr, William L. Smith. The Secretary and the Under Secretary 
of Education. 
Mr. Hayes. The Under Secretary of Education? 
Mr. William L. Smith. Yes. You said guidance. 
Mr. Hayes. Yes. 
Mr. William L. Smith. Yes. 
Mr. Hayes. Your sense of direction. 

Mr. William L. Smith. From the Secretary and the Under Secre- 
tary. 

i -^ r * J* AYES \ Did & ever occur to you with having to work in that 
kind of capacity in the absence of a Secretary, that this conceptual- 
ly seems to indicate a de-emphasis on the importance of that de- 
partment? 

Mr. William L. Smith. You mean the absence of an Assistant 
secretary. 
Mr. Hayes. Or Secretary? 
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Mr. William L. Smith. Mr. Hayes, I am not sure I can answer 
the question directly, but I will try. I think the White House and 
the department principals are attempting a nationwide search to 
fill both of the positions of the two of us acting in those positions 
today. . 

Mr. Hayes. Are they open to suggestions/ 

Mr. Wiluam L. Smith. I cannot say that, but if you have one, I 
^^Te^mofe^thah willing to^se n'dltr back" to-themrl will takent - 
today if you would like. , . T 

I think that there are a number of things that aie occurring. I 
think that this administration has been in office S1 ^ ce .^ n ^ a ^- 
Your report has been available to us since December of 1988. And I 
think that if there is any indication that this administration at the 
Department of Education, which represents the President, is genu- 
inely interested in making change, I think you have to read what 
we will have as a response that will point out to you those things 
that are in fact being done as a result of, one, a new administra- 
tion, and two, the inputs that this committee has made to the 
Office for Civil Rights, which has been taken very, very seriously, 
I wish that we had had time enough to complete our response to 
all of the findings and all of the recommendations so that they 
would have been available to you before this hearing, but I will say 
to you, sir, that we will have those available to you and I think you 
will be as— you may not be satisfied, because I think that in the 
nature of our work, nobody oeems to be fully satisfied because ev- 
erybody feels there is more that can be done. But I think you will 
be in a position to see that there has been movement. 

I feel confident as I speak to you today, although I am an acting 
Assistant Secretary, I have the utmost confidence in the Secretary 
and the Under Secretary to .arry out that policy. There have been 
no quarters held in getting that job done. 

When I took it, they told me what I could expect and I have 
found that they have lived ap to everything that has been there 
and I feel confident that I can put that on the record. You will see 
changes that have occurred. . . 

Mr. Hayes. I notice in the OCR limitation on investigation, re 
the question of race, there was a clear perception among some of 
the regional office staff th.»t certain issues were off limits and 
could not be investigated. 

Most of the issues involved race discrimination. Among such 
issues were discrimination involving disciplinary action and th^ 
placement of black students in special education programs. It was 
reported that the National office would not approve investigation 
of such cases unless they were horror stories. 

You know, you are not dealing with fools. I am not blaming you, 
but this administration has *o understand that you can't cover or 
hide what is reality or what is going on in this whole area of segre- 
gation in the educational system. We have to accept the fact that 
first there is existence of it and second, have efforts to do some- 
thing about it. # ... 

I wonder whether or not you in your position have the latitude 
and authority to approach this problem to try to clear it up. I see 
that young man second from the right here, he keeps frowning and 
wiggling. He has some problems with the question we are asking. 
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Mr. Wiluam L. Smith. He is from Illinois. 
Mr. Hayes. He seems to be in pain. 

Mr. Wiluam L. Smith. He is one of our regional directors. Would 
you like for him to respond? He is certainly available. 

Mr. Hayes. I mean sitting at the table. 

Mr. William L, Smith. That is the Justice Department, sir. 

Let me just say to you that I think that we have a problem and I 
have tried to say it as discretely as I can. We have a problem be- 
~cause4h e^ime^rameJiasJnJacLjaot orilyjnfact affec ted^but ca p- M 
tured our lives in the Office for Civil Rights. 

We must do something about the time frames, and one of the 
things that I am hoping we will be able to do in the near future is 
have a meeting with the Office of General Counsel and the Depart- 
ment of Justice to talk about whether or not we can afford to con- 
tinue to honor the Adams order. As you know, it is in litigation. 

We, during the months of February and March and April, will be 
responding to the court because of the actions that have been 
taken. Our belief has been that we wanted to try — the belief has 
been that we wanted to try to maintain the time lines so that if 
there were appeals and the like, people would at least feel that the 
Office for Civil Rights is doing something that is consistent with 
the Adams time frames. 

The truth of the matter is, it is killing us. We need to deal with 
the fact that we can't continue to operate as we have. 

When you asked about what areas we have not been able to 
pursue, while it may not have been verbally stated, it was implied, 
it will cost us in terms of dealing with that particular case because 
it doesn't in fact stay within the time line. If we expect to have 
complex compliance reviews, there is no way for us to be able to 
meet the Adams time frame, and therefore we have to deal with 
that. Until we deal with that, you will be able to beat us to death 
and some of it gets bloody. 

Mr. Hayes. Mr. Turner, in your statement you say, "In recent 
years we have been in the vanguard in our efforts to eliminate a 
dual system of higher education." 

How long have you been in the vanguard? 

Mr. Turner. That is referred to the last— 1974 was the first 
higher education case we filed and we have been litigating virtual- 
ly nonstop since then, Congressman. 

Mr. Hayes. I was reading further the statement. I was trying to 
find a victory, that you had one, several cases, particularly, in the 
three States mentioned. I didn't find it. Most of them are still pend- 
ing. 

Mr. Turner. The three major ones are still pending: Louisiana, 
Mississippi and Alabama. They are in various different postures. 

If you would like to discuss any individual one, I would be glad to 
take it up. 

Mr. Hayes. I don't want to take up the time. But I don't want us 
to be left with the wrong impression that we are making great 
strides in this effort. 

I think there has to be, first, recognition of the fact that there is 
a great waste of talent out there because we aren't educating them. 
Some of that reason is because of race. Now, we have to do some- 
thing about it. 




PA 



Z) 



27-873 0- 90-3 



62 



One of the best defenses that this nation can ever have is not 
found in whether or not we can explore outer space or build anew 
bomber, but in whether or not we can educate our young irrespec- 
tive of their race, creed; color, sex or financial standing. 

Chairman Owens. Mrs. Lowey, I understand you have a state- 
ment in addition to questions? 

Mrs. Lowey. Yes, Mr.Chairman, but I will ask unanimous con- 
sent to include my opening statement in the record. 

Chairman Owens. Without objection. 
_JThe ri prepared statement of Hon. Nita M. Lowey follows:] 

Prepared statement of Hon. Nita M. Lowey, a Representative in Congress 
from the State of New York 

Mr Chairman, I am extremely pleased to join you here today for this extraordi- 
narily important hearing. 

This hearing goes to the very heart of what we stand for as a nation. Our nation 
stands for equal opportunity and for the ideal that every individual should be given 
an equal chance to succeed. 

There can be no doubt that the number one ingredient in success is education. 
And as we enter an age of increasing complexity and technological sophistication, 
education has become more important than ever. 

We know that our education system is failing many of our students— that they 
are not prepared to face the challenges of the future because we simply did not pro- 
vide them with a quality education. This is one of the tragedies of modern American 
life that must be corrected. 

But there is another reason why some of our students are not receiving an equal 
chance They are not receiving an equal chance because they are victims of discrimi- 
nation They are being denied the opportunity to achieve, to contribute, and to suc- 
ceed for no other reason than their race, their age, their sex, or their handicap. This 
also is tragic and must be corrected. 

Congress created the Office for Civil Rights (OCR) in the Education Department to 
insure that our students would receive equal opportunity in their educational pur- 
suits. But sadly, OCR's record is far from what it might be. The committee has 
found that OCR has not vigorously protected the rights of women and minorities— 
and that it has actually thwarted this goal in many instances. 

This cannot be tolerated. If, as a Nation, we do not insist on equal opportunity for 
our Nation s students, we will have abandoned the fundamental principles on which 
0U J ^^ on IS based And we wi,! Q N suffer from the consequences of having permit- 
ted the obstacle of discrimination to stand in the paths of so many Americans who 
are yearning to contribute to our great Nation. 

The Bush Administration has emphasized its commitment to education. But that 
commitment must be a commitment to the education of all American citizens. It 
must include a full commitment to upholding our Nation's fundamental civil rights 
laws. 

I am hopeful that the Bush Administration will act quickly to restore OCR to the 
role that Congress intended— the role of vigorous protector of our Nations women 
and minorities I am hopeful that the Bush Administration will transform OCR into 
an agency whose commitment to the principle of equal opportunity 4 s unquestioned 
and no longer the subject of debate and controversy. 

But that will take more than words. It will take actions. I look forward today to 
the testimony of the administration witnesses with the hope that they will detail 
the specific actions they will take to fully protect equal opportunity for our Nation's 
students. For there are few tasks in America today that are more important to our 
children, our Nation, and our future. 

Thank you very much. 

Mrs. Lowey. I am extremely pleased to join you here today, Mr. 
Chairman, for this extraordinarily important hearing, because the 
hearing goes to the very heart of what we stand for as a nation. 
Our nation stands for equal opportunity and for the ideal that 
every individual should be given an equal chance to succeed. 
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I have several questions after listening to the testimony this 
morning for acting Assistant Secretary Smith and for your associ- 
ates, or whoever cares to answer it. 

You have contended that OCR has done a good job. In fact, at 
one point Mr. Littlejohn said, "You have done an excellent job en- 
suring equal opportunity for all Americans." On the other hand, 
the committee found that OCR closed 58 percent of all cases with a 
finding of no violation from 1983 through 1988. 

Now, of course we can't expect you to find a violation when there 
isn't a violation, but the committee also found that OCR was 
almost twice as likely to find that there was no violation in cases 
•alleging-raee-orage-discrimination^ 
cap. 

Could you explain why this is in fact the case? Could it be that 
OCR has not faithfully executed iis duties? 

Mr. William L. Smith. I am kind of stymied. I guess the primary 
reason I am stymied is that a finding is a finding. If you are look- 
ing at a complaint and the evidence does not support the fact that 
there is a violation, then there is no violation. I am not sure I un- 
derstand the question, so 

Mrs. Lowey. Well, the actual statistics were that in cases of race, 
84.9 percent were found to be no violation. In cases of sex, 48.2 per- 
cent, no violation. 

I just wonder if there is some problem in pursuing cases of the 
kind we have discussed. It just seems strange to me— again, we 
don't want you to manufacture violations when there aren't viola- 
tions—but I wondered why in certain areas you seem to have great 
success and in other areas, you don't. 

Mr. William L. Smith. I reaiiy don't know. I don't know whether 
the cumulative time frame that you are talking about includes *he 
Grove City period when we found that in a number of cases, we 
had no jurisdiction to follow the case and, therefore, we closed it. 

I am not sure what the specifics are, but let me say this, if you 
have a specific and you wish a response for the record, I would be 
more than pleased to submit it. 

Mrs. Lowey. I would appreciate that. Thank you. The period was 
1983 through 1988. But I would be happy to continue the discussion 
at a later date. 

Mr. William L. Smith. Mr. Littlejohn feels that he may be able 
to give you a more precise answer. 

Mr. Littlejohn. All cases we investigate go through the same 
process. Each regional office has a unit of legal staff including a 
chief civil rights attorney that must review and sign off on every 
case to make sure the evidence supports the finding. That is one 
thing, race, sex or Section 504 handicapped. 

Another point to consider and nobody knows why statistics have 
come out this way, but I am confident after doing management re- 
views, that our staff is doing a thorough job of reviewing the cases 
and reaching a correct legal finding. 

The Section 504 regulations are very specific with regard to Title 
VI, for example. There are lots of procedural and other kinds of 
t l Ings that must be followed and when these are not followed, it 
results in a fairly direct violation. 
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Title IX is more specific along those lines and Title VI is less spe- 
cific. This could be a factor. No one can say for sure. 
Mrs. Lowey. Thank you. 

The committee aiso found that OCR staff admitted to encourag- 
ing complainants to withdraw or narrow the allegations contained 
in their complaints. To me this is absolutely outrageous. Represent- 
atives of the Federal Government were in the position of attempt- 
ing to persuade citizens of this nation not to pursue their rights 
under the law and to accept real or perceived discrimination. 

In addition, many OCR staff apparently are operating on the as- 
sumption that certain issues, particularly relating to race discrimi- 
nation, are not appropriate areas to investigate. 

What have you done to correct these serious problems? I know 
you have been there only nine months. Have you investigated the 
charges that were very specific relating to employees who sought 
the withdrawal or narrowing of charges? Have you issued any di- 
rectives to make clear that this is not permissible? Have you made 
it clear to all of your employees that they should investigate all 
claims of discrimination under the laws of the United States? 

Mr. William L. Smith. First, this is probably one of the places 
that creates some sensitivity. We have no evidence as to who it is 
that has been identified as having a complainant withdraw a com- 
plaint. 

I think that our response has been if you tell us what region, 
who the players are, we will thoroughly investigate it, but the com- 
mittee did not provide us with any information other than the fact 
that people have said— so this is a very sensitive issue. We have no 
evidence that that has occurred, because it is illegal and it would 
create serious problems. 

But if the committee has evidence as to what region it is and 
who the players are, I will guarantee )ou that we will thoroughly 
go into an investigation of that complaint from this committee. We 
do not have that. 

Mrs. Lowey. You are aware, however that there have been alle- 
gations? 

Mr. William L. Smith. Yes. I read that report. 

Mrs. Lowfy. Therefore, even without the specifics, and I know 
that the committee will have further discussions with you regard- 
ing the specifics, but without the specifics, have you issued any di- 
rectives to be sure that this is not the case and if it were the case, 
that it would not be the pattern in the future. 

Mr. William L. Smith. Let me have Ms. Lewis 

Mrs. Lowey. Have you yourself issues any directives to this 
statement to respond to this allegation? 

Mr. William L. Smith. You have to understand the mechanics of 
the office. Every piece of guidance and every directive that I put 
forth comes as a result of a thorough analysis of whatever the 

roblem is. That is Ms. Lewis' job. She provides me with whatever 
ata I must decide upon, so I was going to let her teV you what 
steps have been taken. 

You have to understand the process. If this committee or any- 
body says to me, there are in fact employees who have gone to a 
complainant and said to a complainant, "You ought to withdraw 
it," I want to know that. I have no evidence that that has occurred 
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and until such time as I have facts before me, I cannot respond to 
that 

Mrs. LiOWEY. I would not expect you to respond to an individual 
complaint if you don't know the specific name or specific person, 
but if there have been allegations reported to you from our com- 
mittee, I assume it would be appropriate to issue a directive stating 
your overall policy for the agency? 

Mr. William L. Smith. Yes. I would answer the question— Ms. 
Lewis may have several policies— I would answer the question 
"no." Until there is evidence that it is in fact occurring, I would 
not put out a directive because I have no reason to. I would want to 
be sure that each regional director takes care to make sure that 
they are not accused or any person on their staff is accus-d of it. 
But I wouldn't put it in writing. 

Mrs. Lowey. Perhaps we can pursue it at another time. 

Mr. William L. Smith. I think there are many people who per- 
ceive that there were areas that were taboo. That is critical. I have 
looked at the questions raised by the committee both in terms of its 
finding and its recommendation. It goes back again to the question 
of time frames. 

Ths system that has been used to date is that your rating is 
based on meeting time frames, so that time frames are part of the 
performance agreement from the inception. So you have a system 
which is driven by a time frame and every regional director and 
every staff person and management person wants to be sure that 
they are in fact meeting whatever goals and objectives they have 
for their performance agreement. 

The tragedy of it is that what occurs is they may not decide that 
this is a case we can take because this is not going to allow us to 
meet our time frame. Tint is why I want to go after the time 
frame to do something about it, so nobody is in the position of not 
having the time frame to carry it out. 

I think Mrs. Lewis is ready. 

Mrs. IjOwey. I would just as soon pursue that at another time. I 
want to pursue another line of questioning. 

I understand that the policy of OCR since 1981 is to close most of 
its complaints and compliance reviews in which violations of law 
have been found by means of a letter of finding indicating that the 
violations cited have been corrected even if the school district has 
only promised that it will take action to correct these violations. 
Yet, what has concerned me in reviewing the report, and you have 
acknowledged the same thing in your testimony, is that you rarely 
follow up to find out whether the violation has been corrected. 

The committee report notes that also monitoring has been done 
in part because the regional offices are not credited with conduct- 
ing meaningful follow-up of such cases. 

First of all, can you comment on the propriety of issuing "viola- 
tions corrected" letters of finding when you don't know if the viola- 
tion has been or will be corrected? The committee has recommend- 
ed that you do away with that practice. Will you do so? 

Mr. William L. Smith. A letter of finding, as I mentioned, ciHng 
a violation means that our staff has investigated it, found fact that 
there is a violation, and has notified the recipient that there is a 
violation. The recipient must in fact make a decision we want to do 
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something about correcting that violation, or we are not going to 
because we do not feel it is a violation. 

When that occurs, one of two things happens. If the first occurs, 
we don't put out the letter of findings until we have assurances 
that they will be able to carry out the corrected areas. It is true 
that we did not have before this the opportunity to provide each of 
the regions with citations for monitoring. That has been corrected. 
That is already in place. 

When I said that our case monitoring process now takes into ac- 
count monitoring, it is true. We have made monitoring a major 
part of the compliance activity so that that is also built in. 

One of the things, one of the previous speakers talked about our 
comparison With the Department of Labor compliance review 
group. When we looked at what they were doing, and calling it 
compliance reviews, we were able to broaden our base so as to in- 
clude monitoring and the magnet school program and the vocation- 
al education program as part of the compliance analysis process so 
that we now are in a position to include all of those as part of a 
compliance activity. 

Mrs. Lowey. Thank you. 

Another finding of the committee which is directly related to this 
discussion and is very disturbing to me is that the committee has 
found that OCR's presence across the country is little known, little 
felt. No one knows they exist. I don't know where the money is 
going, particularly in some of the communities that are most in 
need of its assistance. 

It is my understanding that when Congress created OCR, it did 
so in order to create a visible agency to which aggrieved parties 
could turn to when they needed help in ensuring fair treatment. 

It is hard to understand how individuals will know who to turn 
to when they don't know it exists. What can OCR do, what are you 
doing, what are you planning to do, to help get the word across 
that you do exist, particularly to groups protected under civil 
rights laws? 

I tnink it is important that people know that you exist so that 
they have a claim, they know who to go to, who to reach out to, 
how to get the help. 

Mr. William Smith. We have tried to respond to those findings 
and will have that for you on December 15. 

There has been a dilemma with regard to our presence and the 
extent to which we are known. That becomes a question of how do 
you use technical assistance for those persons who request it, and 
how do you use technical assistance from an OCR-initiated process? 
That has been one of the items that we— because it does take 
money. 

That is one of the items we have been looking at. We have tried 
to go to conferences that have either recipients or organizations 
that serve complainants. We try to provide for them in an informa- 
tion booth material that allow them to deal with their individual 
constituencies back home with regard to what we do in civil rights. 

We have put all of that in each of the conferences that we go to. 
We pay a conference fee, we do whatever, send the people on 
travel. We try to get it all together. We have not been successful in 
broadening our base, except through the publicity, as is the case in 
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Chicago, when the Chicago schools finally signed the agreement 
with the Office for Civil Rights so that they, too, could apply and 
receive magnet school funds. 

We are thinking about some ways that we may be able to do 
that I have made that at this point a secondary source. I have 
looked at what we have as resources, and I have tried to have our 
senior staff direct those resources at those areas that are most crit- 
ical, that by law we must carry out. 

Until we are able to deal with the time frame problem and get a 
sense of how to manage the total number of complaints that con- 
tinue to increase, we have not tried to deal with the question of 
how do we make our presence known. That is a process we hope we 
can in fact improve. 

Mrs. Lowey. Let me say in closing, Mr. Smith, I believe you re- 
ferred to the fact that it takes money. My colleague also referred to 
the fact that the agency has repeatedly turned back money. 

I think perhaps it is not just money. It is will, it is desire, it is a 
commitment. And it is my strong hope that the Bush Administra- 
tion, and it has to start fr^m the top, will take the issue of equal 
opportunity and education veiy seriously. 

It seems to me that one way to demonstrate that kind of commit- 
ment would be, first of all, to be mere aggressive in pursuing com- 
plaints and compliance reviews. But OCR can and should also 
make itself more available to local communities and play a more 
public role in educating the public about their rights to equal edu- 
cation, to equal opportunity, because this is the key to our future. 

As we see the walls tumbling down in Berlin and we realize 
there has to be less emphasis on pursuing the race for the best 
weapon in the world, unless we are focusing on equal opportunity 
and giving every youngster in the world the opportunity for that 
education, we are not going to go forward. I would hope you and 
your colleagues would take these responsibilities seriously, because 
our committee looks forward to working with you. 

I thank you very much. I feel as if we are letting the Justice De- 
partment off the hook. If we have time, I will go back. I have taken 
enough time. Thank you very ir^ch. 

Mr. William Smith. You have our support with regard to carry- 
ing out this obligation. 

Chairman Owens. Mr. Smith? 

Mr. William Smith. Yes. 

Chairman Owens. The other Mr. Smith. 

Mr. Smith of Vermont. I think I will limit myself really to a 
short comment. If it provokes a response, that is fine. Generally 
speaking, I want to associate myself with the comments I have 
heard from my colleagues since I have come in, Mr. Payne and Ms. 
Lowey. 

It may be that they are now willing to suspend their disbelief in 
the interim. I will tell you I am. We have got about about two and 
a half weeks. I understand, I think, that you are in a difficult posi- 
tion, to put it mildly, in that you are being asked to be accountable 
for and to explain 10 years of policy, or the better part of 10 years 
of policy, the umnants of which you inherit and are asked to do 
something about. 
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I appreciate that is a difficult quilt to patch together. From this 
side of the aisle, I want you to know there is at least one member 
of this committee, and I suspect I am not alone, for whom the re- 
sponses in the December 15 report are going to be very, very im- 
portant in terms of our ability to assess positively the department's 
seriousness of intent with the enforcement and protection of civil 
rights. 

You know, I am sure, that the education summit that the Gover- 
nors, that some extent this committee, many people are talking 
about different constructions for educational excellence. The con- 
text in civil rights, among other things, is not only a legitimate, 
but an essential core function of the Federal Government. 

We wouldn't be able to create the climate, the kind of excellence 
we need in our schools if we don't ha v e confidence that the Federal 
Government on the Executive side is 150 percent committed to en- 
suring those civil rights are protected. It won't happen. So, it is 
that important, from my point of view. 

Finally, a separate issue. You asked to take recommendations 
back for people who are applicants for the job. I would tell you I 
have no recommendations about candidates. I would tell you if 
th< .*e are people who receive advice, I would simply be delighted if 
you were to share with them that there is one Republican member 
on this committee who hopes that how an individual feels about 
questions of choice, sex education, abortion, are not criteria of the 
positions that we are talking about. 

Thank you. 

Chairman Owens. Thank you, Mr. Smith. 

Is there any member of the committee who feels the need for one 
urgent last question? 
Mr. Hawkins. Yes, sir. 
Chairman Owens. Mr. Hawkins. 

Mr. Hawkins. May I ask Mr. Turner the same question I asked 
Mr. Smith? Have you read this report titled "The Segregation of 
Public Schools, the Third Generation?" 

Mr. Turner. We have not received or seen that, Mr. Chairman. 
Perhaps you could share it with us after the session. 

Mr. Hawkins. It was financed in part by the Department of Edu- 
cation, and it v ntains— well, the question I wanted to ask you, I 
guess, is not relevant. It speaks of increasing segregation of His- 
panic students — the most segregated States are in Illinois and New 
York—two of my friends represent districts in those Ctates, and 
those school districts— are knowingly denying limited English-profi- 
cient students their civil rights. 

It would seem to me that the Department of Justice should be 
interested in those statements and in the well-documented evidence 
that is presented in this report. Otherwise, it would seem to me, I 
would suggest that the Department of Justice is a misnomer. 

Mr. Turner. You will be glad to know it is not a misnomer. 

Mr. Hawkins. Well, I would hope so. But if you have not even 
responded in any way to a document that certainly is available to 
you, you have copies, I would suggest that you then submit to the 
committee, when ycu have had an opportunity to read it, what liti- 
gation, if any, has followed the reading of the document and what 
you intend to do about the statements contained therein. 
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Mr. Turner. Mr. Chairman, we are pursuing right now an 
appeal in a case called San Felipe Del Rio in Texas, involving the 
bilingual education issue. The Attorney General does not have self- 
starting authority under Title IV to file lawsuits. We file lawsuits 
and we conduct investigations when we receive a statutory com- 
plaint. 

Under the law that Congress passed back in 1964, the Attorney 
General has to certify that he has received such a complaint and 
that he is satisfied that it is bona fide before we initiate either an 
investigation or a lawsuit. To my knowledge, we have not received 
such a complaint from any citizen in Illinois and New York. 

The other way we get involved in these matters is through refer- 
rals from Dr. Smith at the Office for Civil Rights, OCR. We have 
not, to my knowledge, received in either of the States you men- 
tioned such a referral. I do not believe we have anything going in 
those States. 

We are entirely willing and able to conduct such investigations 
as our action in San Felipe Del Rio shows. 

Mr. Hawkins. I don't have time to follow up, but I would assume 
the Office for Civil Rights would make referral to the department 
of its findings. Therefore, it would seem to me that these allega- 
tions that are being made that are really atrocious might have 
some solution through the two departments cooperating with each 
other. 

I won't follow up on this, because I just don't have the time. I 
would certainly strongly suggest greater cooperation then between 
the two departments. 

Mr. Turner. We accept your suggestion. 

Mr. William Smith. Mr. Hawkins, I wanted to say to you that 
when I said to you I had not read it, but I had seen it, I did not 
mean in your hands. I had met with Dr. McWilhams. She had al- 
ready agreed to send me a cop>. She was the principal author. I 
had read the different generations that she had described. 

I just had not read it in toto, so I did not feel I could respond to 
it. I want you to know I had seen it, I had it in my hands and I had 
in fact begun to review it. I could not respond to it. We will, if you 
wish us to do so. 

Chairman Owens. The Chair would like to thank both of the rep- 
resentatives of the Administration, and stress the fact that we 
would like to submit additional questions to both of you in writing. 
Mr. Smith, we are particularly interested in your management 
review and supporting documentation for that review. We would 
like to submit questions related to that. Although we appreciate 
your predicament, having been there for a short time, we would 
like for the answers not to stress the fact that you have only been 
there fur a short time. We want to deal with the institutional 
memory and institutional record with respect to these events. 
Thank you very much. 

Mr William Smith. I appreciate that. I did not mean it in that 
sense with regard to the number of month*,. We will be sure that 
we will respond to everything you asked for. 

Chairman Owens. Thank you again. 

The Chair would like to note the fact that we are a little behind 
schedule. We do intend to complete the second panel in its entirety 
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before we break for lunch. The second panel will please come for- 
ward at this point. 

The second panel includes Phyllis McClure, the Director of the 
Division of Policy and Information, NAACP Legal Defense and 
Educational Fund; Elliott Lichtman, Esquire, Lichtman, Trister, 
Singer & Ross; Dr. Ethel Simon-McWilliams, Northwest Regional 
Education Laboratory. We are adding to the panel Dr. Gary Orfield 
from the University of Chicago. 

The Chair, would like to remind all witnesses that we have your 
written testimony and they will be submitted for the record. We 
would "like to begin with Ms. McClure. 

STATEMENTS OF PHYLLIS McCLURE, DIRECTOR, DIVISION OF 
POLICY AND INFORMATION, NAACP LEGAL DEFENSE AND 
EDUCATIONAL FUND, INC.; ELLIOTT LICHTMAN, ESQ., LICHT- 
MAN, TRISTER, SINGER & ROSS; DR. ETHEL SIMON-McWIL- 
LIAMS, DIRECTOR, DESEGREGATION ASSISTANCE CENTER, 
NORTHWEST REGIONAL EDUCATIONAL LABORATORY; and DR. 
GARY ORFIELD, UNIVERSITY OF CHICAGO, DIRECTOR, METRO- 
POLITAN OPPORTUNITY PROJECT 

Ms. McClure. Thank you, Chairman Owens, Mr. Hawkins, Mr. 
Smith, Mr. Payne, Mr. Hayes, good morning. On behalf of the 
NAACP Legal Defense Fund, I want to thank this committee for 
conducting its oversight responsibilities of the Office for Civil 
flights of the Department of Education, the office responsible for 
assuring non-discrimination on the basis of race, color, national 
origin, handicap, age, and by recipients of Federal funds from that 
department. 

I want to say that the majority staff report that this committee 
did approximately a year ago is a very unique kind of oversight 
report. In my experience, most oversight reports are based on hear- 
ings in Washington, official documents issued by the department, 
sometimes by outside investigators like the GAO, sometimes on the 
basis of allegations by civil rights groups. 

This majority staff report was based on information collected 
from the employees of the very agency — over half of the regional 
offices under the Office for Civil Rights. 

Let me turn to some of the things that have been raised already 
by Mr. Smith and his colleagues and by members of the committee 
who brought up various questions. 

Mr. Owens, you began oy saying that Mr. Smith's testimony con- 
veyed a sense of urgency. I was wondering urgency to what? I 
almost felt as if Mr. Smith was polishing up the fire engine, clean- 
ing out the fire house. Where was the fire? I do detect a different 
tone in Mr. Smith's appearance before this committee and his testi- 
mony. He is not drawing up the wagons, he is not being so defen- 
sive. He is being somewhat more cooperative, somewhat more open. 

But what I also do not find in his testimony and his approach is 
what are the very issues of discrimination in this country that OCR 
is prepared to go after when all of its management reviews and one 
thing or another are finished. 

Second, Mr. Smith has said repeatedly throughout his testimony 
he has blamed the time frames for a lot of things. I have heard the 
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time frames blamed for a lot of things, too, but I never heard them 
blamed for the attrition of the Office for Civil Rights. 

I thought largely since '81 a large part of the attrition was due to 
the fact that a lot of employees disagreed severely with the civil 
rights policies of the Reagan Administration. Mr. Lichtman will 
say more about the time frames than I. 

Let me say that these alleged burdensome problems with the 
time frames are generally of the agency's own making, as the i ma- 
jority staff report points out. They have had, and they continue to 
have, ample opportunity to come forward and say precisely what is 
the burden, what can't they live with, what is it they want to pro- 
pose to do differently. 

Let me move on to the fact that the majority staff report noted 
decline and disproportionately less attention given to title VI com- 
pliance reviews and complaints. I note in my written comments 
why I believe the number of title VI complaints has declined and 
also why the number of Title VI compliance reviews, that is agency 
initiated reviews that don't depend upon the receipt of any com- 
plaint, has declined. I am glad to hear him say that he is going to 
increase them. I am curious to know what he means. 

There is a critical need, especially in the South, for compliance 
reviews of pupil segregation. Mr. Hawkins referred to that new 
report. I want to bring to the committee's attention that the Atlan- 
ta Journal, Atlanta Constitution last year did a seven part series 
"Divided We Stand, The Resegregation of Our Public Schools, a 
New Wave of Segregation. The Nation's Public School Systems Qui- 
etly Abandoning Three Decades of Racial Progress." 

This is a critical need in the South and certainly elsewhere. I 
must say to you that there are problems inherent in Office for Civil 
Rights that don t give me a great deal of hope that they are going 
to do school segregation, pupil assignment, or faculty reviews. For 
one thing, their data base isn't very good in that respect. They are 
limited to investigating. They would have to refer the cases to the 
Department of Justice. 

The reason is that since the mid-seventies, the Congress of the 
United States has attached riders to the department's appropria- 
tions bill that limits its power to effective remedies for segregated 
schools. If there were a better working RIP between OCR and the 
Justice Department, OCR could investigate and refer these matters 
to the Justice Department. Or alternatively, Congress could remove 
the riders. It might put the Office for Civil Rights back in the busi- 
ness of using Title VI as a tool to desegregate schools. 

Next, let me jump to the issue of Palm Beach, Florida that Mr. 
Hawkins raised. 

First of all, Mr. Smith was not responsible for the fact that one 
of those two Title VI complaints was more than two years old, but 
he is responsible for the fact that while he was acting assistant sec- 
retary, a policy existed whereby any applicant was literally cleared 
unless there was an ?utstanding, incorrect letter of finding, or deci- 
sion by administrative law judge finding the recipient in violation. 
As this committee knows, there were exceedingly few violations 
LOF ever issued by the agency. It is tantamount for approving any 
applicant. 
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Furthermore, Mr. Hawkins, the fact of the matter was that the 
assurances built into the statute that are part of the Hawkins Staf- 
ford and School Improvement Act, the assurances say— one of 
tnem— that no applicant, or an applicant has to assure that there 
is nondiscrimination on the basis of race in hiring, promotion, and 
assignment of faculty. OCR had evidence of its own that there was 
a pattern of racially assigned faculty in portions of the Palm Beach 
County school district. That did noi raise a question. 

It seems to me that race is a question as to whether OCR is exer- 
cising its pre-clearance responsibilities in a way that Congress in- 
tended. It may be that you are going to have to get more to the 
oottom of this. This was not an issue that was explored to any 
extent at all in the majority staff report. That is the only circum- 
stance I know of. 

There have been— by the way, Mr. Hawkins, that money just 
went this year. It was in August when those grant awards were an- 
nounced. The pre-clearances were done by the regional offices in 
April. It was forwarded, all of those clearances were to be deter- 
mined by the regions something like April 20. They went to head- 
quarters. This all happened while Mr. Smith was there, all right. 

t ™? e ^1 issue 1 want to telk about is this violation corrected 
LUb, which both Congressman Payne and Congresswoman Lowev 
touched upon. 

The majority stafi report talks about it. Of course, OCR— what I 
have come to appreciate is that although this violation corrective 
LUt 'business was started many years ago, there is great resistance 
to change, and the regional offices like it. They want to preserve 
the status quo. I have come to appreciate why that may be so. The 
fact of the matter is that it is so difficult for the regions to get 
Washington to go along with it on correcting an LOF. There was 
such delay in headquarters when cases are sent for clearances to 
find a recipient in violation— a situation which I call referring 
these cases to the black hole— that the regions would rather keep 
that cased, try to extract some compliance from the recipient, and 
again, by the pressure of the time frames, they feel that they have 
got to try to settle these cases, and keep them away from Washing- 
ton. 

You know, I can appreciate their rationale for wanting to pre- 
serve this system, but I remain convinced that it is still not the 
proper way to run an enforcement agency. I brought a couple of 
examples of letters of findings with me to explain exactly why. I 
W01 J t g° into that unless you want to raise it on questions. 

Moving right along, however, you notice that Mr. Smith said that 
OCK got a supplemental appropriation of $790,000. Well, I guess I 
was glaa to hear that. Mr. Smith seems satisfied with his current 
staffing level. Yet I also note that the Office for Civil Rights has 
not finished editing the data that it collected from elementary and 
secondary schools in '88 because— I am told by people in Mr. 
bmiths own office that they have not— they weren^ awarded the 
money to finish the job of editing. That is last year's survey. They 
are now going through the clearance process for their '90 survey. 

I got a copy of the clearance package. The '90 survey looks exact- 
ly like the 88 survey, and the *86 and the '84 and the '82. I mean, 
it is business as usual with that elementary and secondary survey. 
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In addition, next time Congress gives them the supplemental, I 
think they ought to spend some of it expanding their data base. 
They have no useful compliance indicator information in higher 
education, in vocational rehabilitation, and they have not done a 
civil rights compliance survey of vocational schools in five years. 

Now, the next issue I want to come to is policy. When I was pre- 
paring for my testimony, I read the part of the majority staff 
report that talked about policy. Then I looked at the 8th annual 
report. Congress, when it created the department, and created the 
Office of Assistant Secretary for Civil Rights, also put in a require- 
ment that the assistant secretary file a report with Congress every 
year. 

I sometimes rue the fact that Congress implemented or required 
that report. Nonetheless, I quote in my written testimony what the 
majority staff report has to say about policy and what the annual 
report filed with Congress. By the way, it was filed a couple, about 
two months after the majority staff report. 

The Office for Civil Rights is saying that they have issued about 
75 policy and procedural guidance documents for its regional of- 
fices. They also talk about policy guidance that has been issued to 
members of Congress and members of the public. I am curious as to 
what all those documents are. OCR doesn't tell us either here, or I 
note in Mr. Smith's testimony, I heard not a single reference to 
policy. The question of cleaning up the fire house, but where is the 
fire? What is this urgency going to be directed at is the question I 
think the committee ought to pursue and I have not heard an 
answer to this morning. 

The policy issues, whether it is the regional office that think 
they don't have enough guidance on how much fact and how much 
proof they have to have to make a case, or whether it is Washing- 
ton saying we have issued policy, I think there is probably some 
truth in both regards. But when I talk about policy, I mean where 
is OCR's policy, where is the department's policy on how Title VI 
applies to homeless children? 

How about the situation of immigrant children in this country? 
Where is the department's policy on choice, on how choice must 
comply with Title VI and Section 504? 

Here is the Administration, the White House and the Secretary 
arguing for choice, but not a word about civil rights policies implic- 
it in that. 

Finally, let me, since I have already covered most of the things I 
wanted to say, let me turn finally to some recommendations for 
Congress. I think it is difficult for this committee or indeed the 
other committee that held oversight bearings on OCR two years 
back principally be devoted to higher education, which my col- 
leagues on this panel will get into. Both of these committees have 
had a sense of frustration to get its message across that it wants 
some change. I heard some of that frustration from you this morn- 
ing. 

I thought I might offer just a couple of suggestions that you 
might want to consider. 

The one thing that gets the agency— any agency's attent; *i in- 
stantly, is their budget. The annual budget when OCR vomes 
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before the Appropriations Committee, this committee and its staff 
might consider testifying. 

You certainly should present your findings both at this hearing 
and any other evidence you have as to what you feel is not being 
done. You might consider, or the Appropriations Committee might 
consider dealing with certain riders to the department's appropria- 
tions bill directed at fche Office for Civil Rights. 

There are riders now that are prohibiting OCR from undertaking 
certain remedies. Might the Congress use that to acquire OCR to 
undertake certain activities? 

Second, Congress does have this mechanism of an annual report 
that is to be filed. If that annual report is not sufficiently forthcom- 
ing, the committees, or the Speaker's Office can always write back 
to the Office and say, "this is not sufficient. We want further de- 
tails. We want substantive details, not a lot of numbers and 
charts", and use that annual report as a tool and as a means of 
trying to extract information. 

Although that report has its limitations, I must say it is a valua- 
ble tool for public information purposes because in the past several 
years the Office for Civil Rights has been acting and furnishing as 
a secret agency, secret society. It has no public relations effort to 
speak of. It hardly ever puts out a press release. 

It requires members of the public and members of the press to 
deal only with one single individual in Washington. Knowledgeable 
people in the region, in headquarters, are not allowed to speak pub- 
licly on the record. If it were not for the Freedom of Information 
Act, there would be no way in other than that annual report. 

That can be a valuable tool. 

Finally, as has already been brought up, the last presidential ap- 
pointment, I believe, in the Department of Education to be filled by 
the President is this position of Assistant Secretary for Civil 
Rights. There are some confirmation hearings coming up in Con- 
gress. 

It would seem to me perfectly appropriate that members of this 
committee either testify in person or present information to the 
Senate Committee on Labor and Public Welfare when those confir- 
mation hearings come up. 

Thank you. Of course, I will answer any of your questions. 

[The prepared statement of Phyllis McClure follows:] 
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Chairman Hawkins, Members of the Committee. On behalf of the 
NAACP Legal Defense and Educational Fund, I wish to thank you and 
the Committee for conducting oversight of the Department of 
Education's responsibility for enforcing the Nation's civil rights 
laws in schools and colleges which receive federal financial 
assistance from the Department. 

The Committee's Majority staff Report (hereinafter referred 

to as the Report) on the Department of Education's Office for Civil 

Rights (OCR) is unique. It is based on what OCR's own staff told 

Committee investigators, not on documents released by officials in 
i 

OCR Headquarters, not information collected by outside 
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investigators such as the General Accounting Office nor on 

allegations by civil rights groups. The letter from LeGree 

Daniels, former Assistant Secretary for Civil Rights, which is 

printed in the Appendix of the Report is OCR's only response to 

date. That letter charges the Report with misrepresentations, lack 

of understanding, distortions and other errors. These accusations 

are directly at odds with the comments of OCR regional staff on 

which the Report is based. Employees in over half of the Regional 

Offices would not have consistently told Majority staff outright 

falsehoods. OCR has many civil servants who are committed to their 

responsibilities to enforce the civil rights laws, but they are 

rarely asked by Congress about the operational details of their 
i 

agency. 

The findings of the Report comport with LDF's observations 
and knowledge of OCR's operations since 1981. I would like to 
review some of its major findings and suggest some reasons for 
those findings. I then propose to offer recommendations to the 
Committee as to how it might bring about changes in the agency 
which would lead to more effective enforcement. 

MAJOR FINDINGS OF THE MAJORITY, STAFF REPORT 

1. Tho Report documents that OCR's workload is dominated by 
handicap discrimination and that far less attention is given to 
race and sex discrimination. This is true of both complaints filed 
with OCR and agency initiated compliance reviews. Rather than 
conducting compliance reviews in areas which complaints do not 
raise, OCR selects issues for investigation fairly proportionate 
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to the types of complaints it receives. The majority of complaints 
and compliance reviews involve handicap discrimination, followed 
by sex discrimination, and the fewest concern race and national 
origin discrimination. The Report further notes that handicap- 
and sex-based complaint investigations were most likely to be 
closed with a finding of "violation corrected" while age and race- 
based claims were most likely to be concluded with a finding of "no 
violation." The number of compliance reviews overall has appeared 
to decline since 1983. 

Why is OCR apparently giving disproportionate attention to 
disability discrimination than to race and sex discrimination? 
Reflected in the large number of Section 504 complaints is the 
fact, noted in the Report, that middle-class parents and 
organizational advocates of handicapped children and adults tend 
to have more resources and more know-how in combatting 
discrimination through the administrative complaint process. They 
spend time documenting their claims, following the investigation 
and challenging 0CR*s conclusions. The same phenomenon was 
apparent in sex discrimination claims after enactment of Title ix 
and publication of the regulations when the number of complaints 
surpassed those filed under Title VI. 

By contrast, many black people and organizations have given 
up on OCR. I have personally encountered individuals who believe 
that it would be pointless to file a Title VI complaint against 
their school system because OCR would not do anything to correct 
the violations or because doing so would subject clack school 
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officials to retaliation. A substantial number of Title VI 
complaints concern employment, especially situations in which 
teacher and administrative vacancies are repeatedly filled by 
whites resulting in a declining black workforce in school systems. 
Title VI, however, covers employment only where it is the primary 
objective of the federal assistance or where employment practices 
subject black students to discrimination. Elements of proof in 
such cases can be difficult, ami since OCR requires no record- 
Keeping of the recruitment or selection process, there is 
frequently no evidence to sustain a finding of a violation. 

There are four reasons why OCR does few agency- initiated 
investigations under Title VI. The first is that there is an 
attitude on the part of some managers that Title VI has dealt with 
overt and readily provable forms of race discrimination, such as 
intentionally racially segregated schools, and that enforcement of 
Title VI improperly interferes with decisions made by local school 
officials in the best interests of chi" "ren. This attitude is most 
prevalent in the area of within-school discrimination, such as 
ability grouping «nd assignment to classes for the educable 
mentally retarded. 

Second, as the Report notes, some issues such p.s racially 
disproportionate discipline and school segregation, are not 
approved by Headquarters. The Executive Branh has shown no 
interest in the last eight years in remedying increasing racial 
segregation of schools. Indeed, it has been more interested in 
allowing school systems to undo desegregation plans and to return 
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to racially segregated neighborhood fichools. ~ut the Congress is 
also responsible for eliminating compliance reviews of school 
segregation, since the uid-1970's riders have been attached to the 
appropriations bills of the Department of Health, Education and 
Welfare and the Department of Education which have prohibited OCR 
from requiring transportation and other remedies for segregated 
school*?. Although OCR is not prohibited from conducting 
investigations in this area and referring violations to the 
Department of Justice, why spend agency resources on cases that 
will go nowhere. 

The third reason for the low number of Title VI reviews is 
that OCR has failed to dev .op pol ;cies which would apply the legal 
principles embedded in the law and regulations to emerging issues 
and contemporary developments. Examples here would include 
treatment of homeless, immigrant or non-resident a lien children 
who are predominantly non-white or unequal access in inner-city 
and majority black rura^. schools to curriculum mandated for a high 
school diploma or college admission. 

Lack of data is the fourth reason to explain the paucity of 
compliance reviews in the area of race. As documented in the 
Report, OCR's Elementary and Secondary school Civil Rights survey 
is outmoded, obsolete and not timely delivered to the Regional 
Offices for the intended purpose of selecting compliance review 
«jites. OCR has submitted to the appropriate Department officials 
the Office of Management and Budget Clearance Package of the 1990 
Elementary and Secondary school Civil Righ*.d survey, bat it has not 
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completed editing the data from the last survey done in 1988, 
allegedly for lack of money. The agency collects no useful data 
in higher education or in vocational rehabilitation that would 
reveal potential compliance problems. it has not conduct: a 
survey of vocational schools and institutions in five years. 

Without relevant policies and good information, with the 
attitude that Title VI has somehow taken care of the problems which 
it was meant to correct, and in the absence of political leadership 
and support for remedying racial discrimination, it is no wonder 
that so little of 0CR»s work is devoted to identifying and 
remedying racial discrimination. 

As to the higher incidence of violation findings in Section 
504 cases, I think that OCR finds these cases easier to prove. If, 
for example, a university has a policy of providing sign- language 
interpreters only to those hearing- impaired students who cannot 
afford to hire their own, that is a flat-out violation of the 
regulations. OCR has required the institution to change its 
policy. Race discrimination is often not as blatant, and 
investigators lack the training and the time that it frequently 
takes to build a case. 

There are several explanations for the decline in the number 
of compliance reviews: the number of complaints may have dropped; 
investigators may have been assigned to monitor state higher 
education desegregation plans or the Methods of Administration of 
a state vocational education agency; and the decline in agency 
personnel. 



6 





81 



L 



2. The practice of issuing a violation-corrected Letter of 
Finding (LOF) was instituted by former Assistant Secretary for 
Civil Rights liarry Singleton. Prior to his tine, if an OCR 
investigation uncovered one or more violations of the civil rights 
statutes, the agency issued to the recipient (and complainant if 
the investigation was conducted pursuant, to a costplaint) a LOF 
detailing the facts and applicable regulations in support of its 
conclusion with respect to each of the violations. The recipient 
was asked to produce a corrective action plan which would remedy 
the violation(s) . 

The Majority staff Report discusses what is wrong with the 
violation corrected LOF and why it should be abandoned. 
Negotiating and securing the promise of remedial action before 
conclusions of law and fact are formally issued undercuts OCR's 
credibility to enforce the lav, requires far more monitoring to 
determine whether the promised remedy has been implemented, and if 
the recipient defaults on the corrective action, necessitates a 
repeat investigation, repeat negotiations, and a second (and 
sometimes third) violation -corrected LOF. With recalcitrant 
recipients, OCR has to reestablish its case and issue a LOF setting 
forth the violation (assuming no political or ideological objection 
in Washington) before proceeding to the next enforcement step, a 
Notice of Opportunity for Hearing. 

There is another reason that LDF has long opposed the 
violation-corrected LOF. It creates a situation in which rights 
are compromised. In conjunction with the pressure created by cCR's 
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interpretation of the timeframes, the pre-LOF negotiations force 
OCR staff to accept only as much remedy as the recipient is willing 
to undertake. In other words, OCR has to accept a bottom-line 
offer and in the process bargain away some students 1 rights. 

I ara firmly convinced that the original reason for changing 
agency practice was that the Department and the Administration did 
not want to find recipients in violation of the civil rights laws. 
If there was a "problem 11 (a euphemism for a violation) , it was to 
be worked out and recipients* "good faith" intentions were to be 
honored. 

However, the violation-corrected LOF is now entrenched agency 
policy, and there is terrific resistance to returning to the former 
practice. The resistance is, in a way, understandable. The 
Regional Offices want to avoid at all costs sending cases to 
Washington for clearance to issue a LOF finding a violation because 
they know that either the case will disappear into a "black hole M 
for months and years or Headquarters will quibble and question the 
regions 1 findings and conclusions of law, forcing regional staff 
to gather more facts or re-draft the LOF. This process can go on 
interminably and is exacerbated by the lack of definitive, widely 
understood and accepted agency policy on how much and what kind of 
proof is necessary to sustain a finding that the law has been 
violated. 

I have come to appreciate that OCR regional staff have a 
vested interest in maintaining the status quo. They prefer to keep 
the case away from Headquarters and attempt to secure some remedial 
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action from recipients rather than see the case get axed in 
Washington. The timeframes which are missed while the case is 
sitting in Washington are held against the region and reflect 
adversely on managers' performance ratings. It is a perverse 
situation, but in an Administration bent on not enforcing (and even 
disagreeing with) the law, the rationale of regional officials is 
at least understandable. 
3. The Timefr ames 

originally instituted as a result of the Adams litigation, 
the timeframes were intended to prevent inordinate delays in 
acknowledging complaints, investigating and resolving cases and 
taking formal enforcement action. Thoy are a subject of much 
controversy and complaint within OCR. The controversy and 
coaplaints about the burden of the timeframes are of the agency's 
own making. 

As the Report points out, OCR has manipulated the timeframes 
in such a way as to increase its own burden. It has chosen to 
collapse the 195 days for the negotiation and issuance of the LOF 
into 105 days. Adherence to the timeframes has been required of 
the regions but not of Headquarters. These management decisions 
have led to the narrowing of issues to fit the available time and 
by pressuring people to withdraw their complaints. Further, the 
agency has refused to use the escape valves built into the 
timeframes orders which allow for more time on complex and multi- 
issue investigations. 

To the extent that OCR has legitimate problems with the 
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timeframes and is not advancing complaints about burden as a cover 
for its own inefficiency and mismanagement, it has yet to cone 
forward with an explanation of what the burdens are and how the 
timeframes could be adjusted to ameliorate those problems. 
4- EoUcy Development and nisspmi n? f i„ n 

There are diametrically opposing views between OCR regional 
staff, as reflected in the Majority staff Report and OCR 
Headquarters as to whether the agency has developed compliance 
policies to guide its staff or publicly disseainated 
interpretations of how the civil rights statutes apply to 
particular issues. 

It is interesting to compare the Report with OCR's Eighth 
Annual Report for Fiscal Year 1988 submitted to Congress on March 
23, 1989, pursuant tc section 203 (b) (1) of the Department of 
Education Organization Act on this point. Le t me quote first from 
the Majority staff Report: 

Exacerbating the problem of the lack of 
meaningful guidance and support from the 
National office during the Reagan years is the 
apparent dearth of written substantive 
enforcement policies issued by headquarters? 
Field staff not' d that much of OCR's policies 
and substantive legal Issues in decent years 

9 ^| ratBd t ln the fora of responses to 
draft LOFs sent from the regional offices, 

?^ 1 , n ° t .t S " °" the ^turned to ?he 

ttl » ?5 ln , th t form of telephone calls from 
the National office. Rarely would there be 

naMoLfH lreCt , iVeS , WhlCh J WOU " be disseatnatea 
nationwide and made applicable to all regions. 
...The absence of public notice of policy 
decisions may have also adversely affected 
recipients, civil rights advocates and others 
who have an interest in ascertaining the 
agency's policies regarding various legtl and 
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enforcement-related Issues. 



The Eighth Annual Report portrays a totally different view. 

During FY 1988, OCR develcped and reviewed a 
substantial number of policy and legal documents 
related to OCR compliance and enforcement 
activities. These included approximately 85 policy 
and procedural guidance documents for its regional 
offices to assist in interpreting the statutes and 
regulations over which OCR has jurisdiction. OCR 
also reviewed approximately 5 court decisions, and 
132 Departmental regulations or regulatory changes 
for their impact on OCR and prepared analyses and 
comments, as appropriate. 

Major policy documents included guidance on 
jurisdiction under the CRRA and guidance on a 
variety of issues arising out of regional 
complaint and compliance review investigations. 
Other areas of policy guidance included substantive 
responses to congress and the general public on 
policy issues; review of TA and training materials 
issued by headquarters and the regions; review and 
approval of states' MOAs; and review and approval 
of MOUs between OCR and appropriate entities. 2 

As a consequence of my own monitoring of OCR, I conclude that 

there is some validity to both points of view. I know, for 

example, that Headquarters did issue policy guidance to the regions 

revoking the previous intent standard and instituting an effects 

test for the clearance of applicants for Magnat Schools Assistance 

grants . 

I also know that the absence of legally sufficient guidance 
on elements of proof and disagreements over the applicability of 



Committ e e on Educat ion and Labor , A Report on the 
Investigation of the Civil Rights Enforcement Activities of the 
Office for civil Rights tj.s. Department of Education, pp. 32-33, 
January 1989. w ' 

2 0f fice for civil Rights Eighth Annual Report FY 1988, p. 55. 
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judicial holdings causes protracted disputes between Headquarters 
and the Regional Offices and is perhaps the chief reason that draft 
violation-LOFs are held up in Washington for so long. In addition 
the multiple levels of review of investigative findings noted in 
the Report provide substantial opportunity for ad hoc policy making 
which reflect individuals 1 predilections rather than agency policy. 

The policy problems run deeper. OCR is not developing and 
issuing civil rights compliance policy on contemporary issues. For 
example, the Secretary of Education and the White House are 
promoting parental choice of schools as a remedy for educational 
failure, but OCR has not taken any cognizance of the how choice 
plans may violate Title VI and Section 504. Guidance is urgently 
needed, but in this instance, as in so many other cases, OCR 
Headquarters is afraid of taking the initiative because staff fear 
the reaction from "across the street." "Across the street" is OCR 
parlance for the Secretary 1 s Office or the General Counsel's 
Office. 

As to the 85 policy and procedural guidance documents and 
policy provided to Members of Congress and issued to the general 
public which are mentioned in the quote from the OCR annual report, 
I frankly do not know what is being referred to. Perhaps this 
Committee could ask OCR to supply copies of the 85 policy documents 
or require OCR to publish them« 
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PRE - CLE ARANCE OF APPLICANTS FOR 
THE MAGNET SCHOOLS ASSISTANCE PROGRAM 

One important function of OCR wnich the Majority staff Report 
does not explore is its task of certifying that school districts 
which apply for Magnet schools Assistance Program (MSAP) f und3 have 
met the statutory non-discrimination assurances and that the 
districts' magnet schools are part of a desegregation plan approved 
by a court, a state agency; or OCR itself or that the magnet schools 
will reduce minority isolation. Because MSAP reviews are done 
prior to, rather than after, the grant award, they afford OCR great 
leverage in remedying any discrimination which may already have 
been established or which may be uncovered in the pre-grant review 
process. 

The non-discrimination assurances which applicants must 
satisfy originally applied only to race when MSAP was first enacted 
in 1984. When the program was reauthorized in 1988 as Title III 
of the Hawkins-Stafford school Improvement Act, the non- 
discrimination assurances were expanded to include discrimination 
on the basis of sex and disability. 

The three assurances are require that the local educational 
agency will not engage in discrimination based on race, religion, 
color, national origin, sex or handicap 

0 in the hiring, promotion or assignment of employees, 

0 in the mandatory assignment of students to schools or 
courses of instruction within schools, and 

0 in designing or operating extracurricular activities 
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for students* 

Three matters must be brought to the committee's attention: 
F i rst , the Department has never issued any regul at ions 

pertaining to OCR's pre-clearance responsibilities. 

Second, the Regional Offices have not been given time to 

examine applicants for compliance with the non-discrimination 

assurances. 

Third, in the latest round of MSAP grants, the Policy and 
Enforcement Service of OCR has given applicants civil rights 
clearances regardless of any evidence collected by the Regional 
Offices unless there is an outstanding, uncorrected violation LOF. 
Because, as this committee knows, there are exceedingly few 
violation-LOFs ever issued, that policy is tantamount to clearing 
all applicants and is further, I believe, a violation of 
Congressional intent. 

The first-line investigation of MSAP applicants is done in the 
Regional offices, but they were given only 20 days to complete 
their work. One major problem is that the applications do not 
contain information which is relevant to OCR's compliance 
determinations. Not until the Regional Offices know who the 
applicants are can they begin to acquire the information they need 
to determine if school systems are meeting the assurances. There 
is a lot of dat 5 * which must be gathered and analyzed in 20 days. 
Due to the shot, time pe ;iod, data gathering and investigations had 
to be terminated prematurely in order to meet the deadline set by 
Washington. Yet Headquarters allowed itself twice as long to 
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review the regions 1 work. Under these circumstances, it is 
impossible to ascertain whether or not the MSAP applicants are 
complying with the non-discrimination assurances. 

Even if regional staff had sufficient time and had produced 
evidence that the district was not meeting its assurances, OCR 
Headquarters has ignored it and cleared the applicant district. 
This is precisely what happened in the case of pala Beach county, 
Florida. That school district received a $3.4 million magnet 
school grant despite evidence known to OCR that 41 of the 
districts' 107 schools were racially identifiable and that in over 
half of these racially identifiable schools there was a pattern of 
racial assignment of faculty. 

Furthermore, The Atlanta Regional Office had received two 
Title VI complaints, one of which was more than two years old. 
Both complaints alleged that the Palm Beach County school officials 
had allowed three schools to become 75% and more black in a part 
of the district which was approximately 20* black. The Atlanta 
Regional Office found a violation of Title VI in both cases, but 
Headquarters did not agree with this conclusion and did not approve 
issuing a violation LOF. Mow that Palm Beach county school system 
has its $3.4 million, the Regional Office has been instructed to 
"settle" the complaints. 

Let me conclude by briefly suggesting action that this 
Committee, which has principal oversight responsibility, might 
consider taking. Both the hearings conducted by Congressman Weiss 
and this Committee *s Majority Staff Report have been ignored by OCR 
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and by Secretaries Bennett and cavazos. 

The one thing which is guaranteed to get the agency's 
attention is its annual budget. This Committee should convey its 
findings to the appropriate subcommittee of the Committee on 
Appropriations, and Members could testify. The Appropriations 
Committee might consider attaching riders to the Department of 
Educations budget requiring OCR to change its practices. 

Under the Department of Education organization Act, the 
Assistant secretary is required to file an annual report with 
Congress which summarizes the compliance and enforcement activities 
of OCR and identifies significant civil rights compliance problems. 
This annual report presents what I call "the official truth." It 
is full of a lot of numbers, charts and descriptions of agency 
activities, but it tells very little about what kinds of compliance 
problems have been found and what remedies have been obtained, it 
does not reveal substantive policy or any data which might be 
obtained from surveys about enrollments, employees, and services 
regarding minorities, the disabled or women. Either this Committee 
or the Government operations Committee could review these annual 
reports, request further information, and require specific kinds 
of information in future annual reports. 

I must digress here to say that these annual reports, despite 
their limitations, are a vital source of public information, in 
the past decade, OCR has functioned almost as a secret agency, it 
has no public relations function to speak of. It hardly ever 
issues any press releases. It does not even announce its own 
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"victories" or successful resolution of major compliance actions. 
Agency policy prohibits knowledgeable regional and Headquarters 
staff from speaking to the press, only the Freedom of Information 
Act provides a window on OCR's operations, but one has to know 
exactly what documents exist in order to make a FOIA request. 

Finally, this committee could provide its oversight findings 
and recommendations to the Senate Committee on Labor and Public 
Welfare when confirmation hearings are held for the President's 
nomination of an Assistant Secretary for civil Rights. 

Thank you for the time and attention which the committee has 
given to critical issues which have prevented effective enforcement 
of the civil rights laws by the Department of Education. 
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Chairman Owens. Thank you. 
Mr. Lichtman. t 

Mr. Lichtman.' Thank you. I have submitted a prepared state- 
ment for the record. I will attempt only to summarize briefly its 
highlights at this time. 

Then I will try to respond to the criticism of the Adams' time 
frames which has been a subject which seemed to consume the tes- 
timony of Mr. Smith. 

I am counsel for the plaintiffs in the Adams v. Cavazos case, a 
case which has long attempted to induce the Office for Civil Rights 
of the Department of Education to enforce Title VI of the Civil 
Rights Act of 1964. Throughout this two decade litigation we have 
with regularity beer, forced to return to the Federal court for more 
and more judicial relief. In almost every case the hurt's order has 
been filed initially with some enforcement activity only to result in 
a slackening of effort, forcing us to return once again for further 
judicial help. 

We have now reached a point where it is unclear whether fur- 
ther court intervention will be forthcoming. After 16 years of 
active litigation with major orders issued eve**y few years, the Dis- 
trict Court in 1989 dismissed the case, at the behest of the Govern- 
ment on the ground that plaintiffs lack standing to pursue their 
claims against the Federal defendants relying upon a recent Su- 
preme Court decision. 

On appeal, the U.S. Court of Appeals in July of this year re- 
versed the District Court, holding that plaintiffs do have standing 
because they have been injured and are being injured by the con- 
tinuing distribution of Federal funds to the schools and colleges 
which they attend and which are discriminating against them on 
the basis of race. 

And that the injuries suffered is fairly traceable to the Federal 
defendants who are subsidizing that racial discrimination. Howev- 
er, before permitting the case to proceed, the Court of Appeals sat 
down for further briefing and argument a series of legal questions 
such as whether the plaintiffs have a cause of action at all against 
the Federal defendants under Title VI, Title IX and A04, and 
whether the Federal defendants are bound by consent decrees en- 
tered into by their predecessor Federal officials in prior adminis- 
trations. 

Of course, even if we prevail on those issues, the Government 
may seek certiorari from the Supreme Court under the standing 
separation of powers and other legal issues being raised. \t this 
point, with respect, future assistance of the Federal court in **dams 
is in question, OCR has taken a series of drastic actions tanta- 
mount, in our view, to an administrative repeal of Title VI. 

The Agency's misconduct is most dramatically shown in the case 
of the statewide desegregation efforts in higher education affecting 
a substantial number of southern and border States, a subject on 
which Mr. Smith did not comment one bit, at least as fa: as I could 
tell. 

As long ago as 1969 and 1970, OCR concluded that each of the 
S .ates was operating a system of higher education in which the 
vestiges of the former dual systems remained. Since the filing of 
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the Adams case in 1970, there have been no less than three cycles 
of desegregation plans involving this higher education system. 

Each provided a formulation of the plan by the State, approval of 
the plan by OCR, purported implementation by the State and a 
finding that the State had not met its commitments. The only dif- 
ference in the current cycle is in its conclusion. 

That is that OCR has now decided that the States have come 
fully into compliance with Title VI. Some negotiations are continu- 
ing with two States, but all the signals indicate that a compliance 
finding will soon occur there as well. 

More specifically, at the direction of the court, OCR issued in 
1977 a series of desegregation criteria by which the statewide de- 
segregation plans were to be measured. There followed the submis- 
sion of plans approved by OCR which attempted to achieve the ob- 
jectives required by those desegregation criteria. 

When those goals were generally unmet in the early nineties, the 
District Court in the Adams case required OCR to secure further 
commitments from the States, commitments of additional measures 
which could realistically achieve the objectives of those plans by 
the end of the latest five year cycle. 

That is the 1985 and 1986 school year. However, when the results 
were scrutinized, we found once again that the States had failed to 
reach most of the desegregation goals set forth in their plans and 
in the formal desegregation criteria. 

Nevertheless, despite those conclusions, despite those findings, 
this time OCR and the Secretary of Education have found Title VI 
compliance simply because the States often carried out the steps or 
measures which they promised notwithstanding the sad fact that 
the measures have not removed the vestiges of segregation. 

The other committee that has looked at this issue, the House 
Committee on Government Operations, concluded— and I will quote 
one paragraph from their report a year or two ago. This is the 
House Committee on Government Operations report issued in 1987. 
They found, "The Subcommittee reviewed the history of the ex- 
pired desegregation plans, including the original findings of viola- 
tion of Title VI, the OCR regional summaries of each expired plan 
and the OCR staff s site visits of every institution covered by the 
plan. Based on this review, the Committee concludes that the origi- 
nal violations of law ha\e not been corrected, and the factors that 
OCR found that constitute illegal vestiges of segregated systems of 
higher education remain." 

In short, the vestiges remain. OCR has almost completely closed 
the book with its findings of compliance and no help can be expect- 
ed from the Adams case in the near future. 

There remains, of course, the Congress which enacted the law 
which OCR has egregiously flaunted. We appeal to the Congress to 
exercise its oversight and appropriations authority to bring about a 
vindication of statutory rights of plaintiffs and others attending the 
racially discriminating schools with the assistance of Federal 
funds. 

Let me add just a word about the time frames that were referred 
to me by Mr. Smith on a regular basis throughout his testimony. It 
seems they seem to have become an excuse lor the lack of enforce- 
ment generally. Let me make a number of comments. Number one, 
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there are longer time frames in the Adams order for more complex 
cases. They are not all the same for every kind of case. 

Number two, these time frames were agreed to by two prior Ad- 
ministrations and resulted in consent de6rees, a Republican Admin- 
istration, the Ford Administration, and a Democratic Administra- 
tl0I \> the Carter Administration. These time frames have been 
modified over the years by the court as experience has warranted. 

The government has really only made one serious effort to 
modify those time frames. That resulted in a hearing before Dis- 
trict Judge Pratt in March of 1982 in which for three days the 
Judge heard testimony about these time frames. The government 
was really attempting to get out from under any time frames alto- 
gether, not saying they are too long but they don't want any at all 

The court's conclusion after hearing three days of testimony was 
there must be some time rules of some kind. Given the history of 

^oJ7A Ca u e ' given the histor y of 0CR ' S enforcement and go back to 
1970 when this case was filed, this has been a classic agency which 
has promulgated and carried out the principle of justice delayed 
equals justice denied. 

That has been the origin of the time frames. The judge decided 
you can t continue to delay forever because that has the effect of 
denying people rights. 

There has to be some time frames. That is what he ordered. 
There is nothing magic about the time frames we have in the 
order. 

They can be modified. What the Government wants is no time 
frames at all. It is very confusing because there are no time frame 
orders mandating anything at this point in time. The Adams case 
has been temporarily dismissed. 

The judge in December of 1987 dismissed the order, dismissed the 
case. The time frames don't exist in terms of a judicial mandate. 

We have got a partial reversal in the Court of Appeals. Hopeful- 
ly, we will have a complete reversal and have time frames put into 
place. Even if we are successful on appeal, there is nothing to stop 
the Government from saying we have specific experience with cer- 
tain kinds of cases and we request different time rules for different 
kinds of cases. 

The judge modified those rules in the past and chances are he 
will modify them in the future if the Government can make that 
showing. The Government has never done so. The ILL behooves 
their, to come before this committee and use the time frames as an 
excuse for their failure to enforce a statute at all. It is misleading 
and highly inappropriate for the agency to come to this Congress 
and ask that the time rules— use the time rules as an excuse for 
their general non-enfc^cement. More, I guess, if they have a prob- 
lem with the times rulcj, when the order goes back into effect they 
ought to go to the judge with evidence and show him how those 
time rules ought to be modified and chances are they will be. 

That completes my initial presentation. I will be happy to 
answer any questions after other panelists have had an opportuni- 
ty to speak. rr 

[The prepared statement of Elliott Lichtman follows:] 
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TESTIMONY OF ELLIOTT C. LlCHTMAN BEFORE HOUSE COMMITTEE 
ON EDUCATION AND LABOR ON NOVEMBER 28, 1989 

Chairman Hawkins and Members of the Committee: 
I appreciate the opportunity to provide testimony concern- 
ing the case of Adams v. Cavazos and the enforcement activities of 
the office for Civil Rights of the Department of Education 
("OCR"). For the record, my law firm along with the NAACP Legal 
Defense Fund represent the plaintiffs in the Adams case. 

In this written statement, I will (1) briefly review the 
history of the Adams case filed in 1970 including the continuing 
need for this litigation, the evolving orders of the federal court 
and the temporary dismissal of the case in 1987; (2) the recent 
unravelling of OCR's desegregation effort; and (3) the partial 
success of the appeal in Adams and the need for rigorous oversight 
by the Congress. 

The original complaint in Adams was filed in the United 
States District Court for the District of Columbia in October 
1970. It charged that the defendant Secretary of the Department 
of Health, Education and Welfare (now Department of Education) and 
the defendant Director of the Office for Civil Rights were 
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violating Title VI, the Fifth Amendment, and the Fourteenth 
Amendment "through continued assistance to public schools and 
colleges" in 17 southern and border states that were engaging in 
racial segregation and discrimination in education.* Individual 
class representatives ir.clude students who attend historically 
black public colleges that have yet to receive equal treatment, 
black students who continue to suffer discrimination at histor- 
ically white public colleges, and other black students who attend 
elementary and secondary schools that practice racial 
discrimination but continue to receive federal funding. 

Plaintiffs alleged that defendants were systemically 
defaulting on their statutory duty under Title VI by failing to 
initiate investigations, by delaying investigations in progress, 
and by failing to initiate fund termination proceedings against 
schools found to be practicing discrimination, including those 
schools and school systems that had reneged on their commitments 
under negotiated desegregation plans. 

Describing in detail HEW's bread-scale failure to comply 
with Title VI 's mandatory requirement, the district court held 
that the agency was under an affirmative duty to commence 
enforcement proceedings • when efforts toward voluntary compliance 
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failed. Adams Vt Ri<?hgr<te<?n, 35i F. supp 636, 641 (d.d.c. 1972).* 

The district court directed HEW's office for civil Rights to 

commence enforcement proceedings within specific time limits in 

pending cases and to report to the court on any failures to meet 

judicially specified timeframes in processing future cases. Adams 

v. Richardson . 356 F. Supp. 92 (D.D.C. 1973). 

In 1973, the United States Court of Appeals for the 

District of Columbia, sitting en banc , unanimously affirmed. 

Adams v. Richardson . 480 7, 2d 1159 (D.C. Cir. 1973). The Court 

held that "af firmatively continuing] to channel federal funds to 

defaulting schools" is unlawful. It mandated that if the agency 

could not obtain voluntary compliance "within a reasonable time," 

it must enforce Title VI by starting fund termination proceedings 

(or by referring the case to the Department of Justice) , and 

stated that "consistent failure to do so is a dereliction of duty 

reviewable in the courts." Id,, at 1162-63. 

The Adams Court Mandates Timeframes To Counter Delays 
In Processing Complaints and Conducting Compliance Reviews 

Despite the unanimous affirmance by the Court of Appeals in 

1973/ plaintiffs found it necessary to seek further judicial 

relief in the fuce of continuing default by OCR. The court found 

that 

having failed during a substantial period of time to 
achieve voluntary compliance [for some 3? school dis- 

*The District court in Brovn v. weinbercer also made detailed 
findings of HEW's record of noncompliance and in reliance of those 
findings concluded that HEW had failed to fulfill its statutory 
duties under Title VI. 417 F. Supp. at 1219. 
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C £ L < has not commenced enforcement 
proceedings by administrative notice of hearinq or 
any other means authorized by law. Anart from »-h« 
school districts expressly covered by Court'I 

ISSSTIa }*1 S*U ° rder ' HEW has initiated a 
single administrative enforcement proceeding aqainst 
a southern school district since the issuance of this 
Court's order 25 months ago. n e or ^nis 

Mams y T W^in^ r q^r / 391 F.Supp. 269, 273 ((D.D.C. 1975). Finding 
"over-reliance" by OCR on negotiations "over protracted time 
periods, « the district court granted supplemental relief including 
timeframes for future Title VI enforcement activities. Id. at 271. 
The government did not appeal this order. A year later in 1976, 
pursuant to a consent agreement entered by the Ford Adminiscation, 
the district court extended che timeframes order with modifica- 
tions to reflect experience in implementing it. 

in 1977 plaintiffs filed a motion for further relief 
alleging that defendants still had not corrected their chronic 
delay in complying with Title VI. Upon completion of an eviden- 
tiary hearing, the parties engaged in protracted negotiations 
which resulted in entry of a Consent Decree on December 29, 1977 
that modified the 1976 order. 

Following this series of orders, the large backlog of 
unresolved complaints was significantly reduced. By i960 and 
1981, hcvever, OCR again ragressed, incurring massive delays in 
all stages of complaint processing and compliance reviews. 
Plaintiffs then filed a motion requiring defendants to show cause 
why they should not be held in contempt of court. After taking 
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evidence from both sides in a 1982 hearing, the court concluded 
that the December 1977 Decree " has been violated An many, important 
respects " (Hearing, March 15, 1982, Tr. at 3, emphasis added). 
The court also found that if the government were "left to its own 
devices, . . . the substance of compliance will eventually go out 
the window." In August of that same year, after negotiations 
proved fruitless, defendants moved to vacate the 1977 Consent 
Decree in its entirety. The district court denied that motion on 
March 11, 198?, finding that defendants had not made the requisite 
showing of "grievous wrong evoked by new and unforeseen condi- 
tions;" nor had defendants shown that the purposes of the 
litigation had been accomplished. That same day the district 
court issued a second order reaffirming but "modify [ing] the terms 
of the 1977 Consent Order." 

After entry of this 1983 Timeframes Order, OCR delays again 
decreased, in sharp contrast to its practice in earlier years, 
OCR commenced, within about a year, administrative enforcement 
proceedings against 23 recalcitrant school districts and referred 
another 18 districts to the Department of justice for civij. suit. 
More recently, however, enforcement activity sharply declined once 
again; only nine districts were noticed for hearing in fiscal 
1986. Although we believe OCR's enforcement activity regarding 
elementary and secondary school districts has continued to decline 
'.n the last three years, we are unable to provide precise data 
since OCR ceased its reporting to plaintiffs following the 
district court's 1987 dismissal of the Adams case discussed below. 
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The court Mandates the Desegregation of Higher 
Education Institution* 

In 1969 and 1970 OCR found that ten states were operating 
segregated systems of higher education in violation of Title VI. 
Despite the agency's own findings, however, it took no effective 
action to require desegregation or to stop federal funding until 
required to do so by court orders in the Adams case. 

Following the 1973 Orders of the district court and the 
Court of Appeals, OCR in 1974 obtained desegregation plans from 
eight states. By the following year, however, the agency found 
widespread default in state performance of the plan commitments 
and reiterated th» finding that the states were not in compliance 
with Title VI j but nonetheless OCR took no enforcement action. 
Plaintiffs then moved for further relief. After reviewing 
substantial documentary evidence and holding oral argument, the 
district court concluded that defendants had failed to enforce 
Title VI and that the 1974 plans were inadequate under defendants' 
own requirements. fttfa.p ? v f C^jfano, 430 F. Supp. n 8 (D.D.C. 
1977). Under the court's order, OCR first developed and adopted 
criteria to guide formulation of new higher education desegrega- 
tion plans, and then in 1978 obtained significantly improved 
five-year plans. 

Before the plans expired in 1982-83, OCR concluded that the 
states were in default and "virtually certain" not to achieve 
dese 9 regation. Nonetheless, OCR still refused to initiate 
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enforcement proceedings. Plaintiffs again sought relief, and on 

March 24, 1983, the district court found that 

[e]ach of these states has defaulted in major 
respects on its plan commitments and on the 
desegregation requirements of the criteria and Title 
VI. Each state has not achieved the principal 
objectives in its plan because of the state's failure 
to implement concrete and specific measures to ensure 
that the promised desegregation goals would be 
achieved by the end of the five year desegregation 
period. Adams v. Belj , order at 2. 

The court directed OCR to require full desegregation or commence 
proceedings to terminate federal funding. 

During the implementation of desegregation plans prompted 
by the district court's order, there was some — albeit little- 
progress. For example, traditionally black institutions (TBIs) 
were strengthened with construction, renovation, and upgraded 
programs, though not nearly to the point of comparability with 
their white counterparts. However, as we discuss below, when the 
plans expired in 1985 and 1986, the states had defaulted on many 
of their desegregation plan commitments to desegregation and 
equalization. 

Government Appeal. Remand. Dismiss?^ 
OCR appealed the "timeframe" orders entered on March 11, 
1983, which had refused to vacate the 1977 Consent Order and 
reaffirmed the time rules. Defendants did not appeal the March 
24, 1983 higher aducation Order, m 1984 the Court of Appeals, 
without reaching the merits, remanded for consideration of 
plaintiffs' standing to continue the case in light of the Supreme 
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court decision in Alien y, Wright, 468 U.S. 7J7 (1984). Horn's 
Equity fiction Leaono v T pn]^ 743 F . 2d 42 (1984) 

Following the remand proceedings, the district court on 
December n, 1987 dismissed the case in its entirety. Adams v. 
Afinnm, 675 F . supp. 668. The court found that plaintiffs 
lacked standing in the case and further that the March 1983 orders 
violated the separation of powers doctrine. Plaintiffs promptly 
appealed to the United states Court of Appeals for the District of 
Columbia Circuit. During the pendency of the remand proceedings 
on the standing issue and during the appeal, a series of actions 
by OCR largely Undermined D any of the modest gains previously 
secured. 

OCR's Unravelling of n»p ?qrQaat i 9n 

As discussed above. OCR concluded about 20 years ago that a 
number of states were operating higher education systems that were 
racially segregated in violation of Title VI. Under the prod of 
the district court orders in AlaniS, OCR obtained desegregation 
Plans that were supposed to contain "concrete and specific 
measures that reasonably ensure that all the goals" of the 1978 
desegregation plans would be met "no later than the fall of i* 8 5." 
(March 24, 1983 Order, p. 3). 

After ten state plans expired in 1985 and 1986, the House 
Committee on Government Operations, reviewing OCR's own reports on 
the progress of the states, concluded: 
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Tho subcommittee reviewed the history of the expired 
desegregation plans — including tho original 
findings of violation of Title VI — the OCR regional 
summaries of each expired plan, and tho OCR staff 
site visits of every institution covered by the 
plans. Based on this review, the committee concludes 
that the original violations of law have not been 
corrected, and the factors that OCR found to 
constitute illegal vestiges of segregated systens of 
higher education remain.* 

Plaintiffs' review of the plans and OCR's evaluations and 
status reports found that the states had not only failed to 
achieve the overwhelning najority of their goals, but had also 
defaulted on many pronised neasures. For example, by OCR's own 
description, traditionally black institutions (T9ls) , such as 
Virginia State University (attendod by several of the Asians 
plaintiffs), had not been node comparable to their white 
counterparts in facilities, resources and programs, and a number 
of plan measures for enhancing them had not been implemented. 
Similarly, as the gap between black and white college-going rates 
widened, states disregarded measures they had promised for the 
purpose of narrowing it. 

The HAACP Legal Defense Fund has .reviewed in detail the 
major defaults of the states on the commitments set forth in their 
desegregation plans. Although space does not permit a summary of 
the numerous LDF findings shared with OCR, it does permit a review 
of some of the key findings regarding one illustrative state, 
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Arkansas. This example demonstrates the Secretary's abandonment 
of the important requirement in the state plans of comparability 
between traditionally black institutions (TBIs) and traditionally 
white institutions (TWI3) with similar missions. Arkansas 
promised new programs to the University of Arkansas-Pine Bluf ? 
(UAPB) , its TBI, including an autonomous master's degree program, 
and elimination of unnecessary program duplication with the TWls. 
OCR's 1983 Status Report (p. 5) found that the state had not 
established the master's program, citing lack of funds; that no 
new programs had been added since 1982; and that unnecessary 
program duplication remained. The agency told Arkansas to "expand 
UAPB's program offerings and take steps to reduce duplicative 
program at TWIs that share UAPB's service area." Jd. Subsequent 
OCR reports made clear that the state did not comply with this 
directive. (Compare OCR 1983 status Report for Arkansas with OCR 
1988 Final Report for Arkansas) . 

The OCR Task Force which reviewed the state's compliance 
with Title VI after their plans expired noted with respect to 
Arkansas, "All projects for construction or renovation of 
facilities at TBI have been funded or completed, but the TBI 
continues to have a higher proportion of its facilities rated 
below average than all but one of the TWIs." (H. Rep. 100-334, 
supra at 28) . 

OCR complained to Arkansas in 1983 that the State had not 
made sufficient efforts "to ensure that effective and comprehen- 
sive action will be taken to eliminate the disparities" between 
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black and white college agoing rates, status Report 1983, p. 6. 
Arkam. - principal statewide "measure" to effectuate this goal 
was a recruitment pro gran that the state admits was not targeted 
at blacks in particular, see Addendum, Aug. 31, 198 J, p.l. The 
OCR Task Force Notes on Arkansas reveal that even with the state's 
efforts after 1983, not all the TWIs implemented recruitment 
measures called for in the plan. And as evidenced by the OCR 1988 
Final Report, the state did not implement a statewide recruitment 
neasure targeted at blacks. Thus when Arkansas' plan expired in 
1985, disparities in college-going rates between blacks and whites 
in Arkansas actually had increased since inception of the plan. 
(OCR 1988 Final Report for Arkansas.) 

These kinds of defaults and many others are replicated in 
every other " Adams state" plaintiffs have examined. The House 
Committee on Government Operations reached the same dismal 
conclusion (H. Rep. 100-334, supra , pp. 10-29). Many of the 
defaults are simply a matter of money ti. states refuse to spend 
for financial aid, for programs to compensate for inferior 
secondary school eu-iction, and for equalization of TBIs. 

Despite these widespread defaults on the goals and objec- 
tives of the states' desegregations plans, the Secretary of 
Education and OCR have chosen to ignore the states' failures. 
Emboldened by the district court's dismissal of the Adams case in 
December 1987, the Secretary in February 1988 effectively excused 
all ten states from further equalization and desegregation 
requirements. Four states were excused immediately, six were 




106 



asked to complete minor measures by December 1988 with the promise 
that no more would be required for a finding of complete Title VI 
compliance. * 

Since OCR has nov found most of the states fully in 
compliance with Title VI despite their egregious defaults on most 
of their plan goals, the Secretary has plainly shifted the 
standard of compliance from the achievement of desegregation to 
the nere carrying out of measures — regardless of whether the 
Figures actually achieved desegregati ng i t sadly appears that 
this shift, which effectively constitutes OCR's abandonment of two 
decades of desegregation efforts, will apparently only be reversed 
by directives from the courts or the Congress, some hope arises 
from the recent decision by the Court o£ Appeals in Adams . 

Plaintiffs' Appeal in Adams an d the Role of Congress 
On July 7, 1989, the Court of Appeals ruled on the appeal 
from the district court's dismissal of the Adams case two years 
earlier. Reversing the district court, the Court of Appeals held 
that the ftflaps plaintiffs are injured by the Department's 
distribution of federal funds to schools and colleges which 
discriminate, and that the injury to the plaintiffs is fairly 
traceable to the federal funding by defendants. Plaintiffs were 
held to have standing to challenge the actions of the federal 



*A11 but two of the states, Virginia and Florida, have now satis- 
fied the Secretary and have been found completely in compliance 
with Title VI. 
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defendants and, further, that separation of power principles do 
not preclude continuation of the A dams case. Before reinstating 
the 1983 orders in AdaES and permitting plaintiffs to return to 
the district court for further relief, however, the Court of 
Appeals set for further briefing and oral argument four legal 
issues: (1) whether Title VI, Title IX and Section 504 authorize 
an action directly against the federal funding/compliance- 
monitoring agency; (2) whether the district court has authority to 
impose procedural or enforcenent requirements such as timeframes 
and reporting; (3) whether the current governaent official 
defendants are bound by the consent decrees negotiated by the 
governaent official defendants of prior administrations; and if 
so, what nust be shown to set aside or modify the consent decrees; 
and (4) whether the states which submitted higher education 
desegr2gation plans to OCR are "indispensable" parties to the 
federal litigation. The argument has been scheduled for May 15, 
1990. 

Even if the plaintiffs succeed in fully reinstating their 
right to proceed with the Adams case, it is obvious that recourse 
to the courts is insufficient to induce OCR to comply fully with 
its responsibilities under the statutes. The painful lesson to be 
drawn from the chronic executive footdragging over the years 
despite the pending orders in Adams is that only vigorous 
oversight by the Congress will persuade the agency to do its job 
properly. The earlier reports by the House Committee on Govern- 
ment Operations in 1985 and 1987 and by the Majority staff of this 
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Conaittee in 1988 have been important supportive steps. He 
respectfully urge the nost rigorous scrutiny by this Connittee of 
the civil rights enforcement activities of OCR. Anything less, we 
fear, will result in complete abdication by the office for civil 
Rights of its crucial responsibilities under these important civil 
rights statutes. 
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Chairman Owens. Thank you. 
Dr. Ethel Simon-McWilliams. 

Ms. Simon-McWiluams. Thank you, Mr. Chairman, and mem- 
bers of the committee, I am Dr. Ethel Simon-McWilliams, Director 
of the Title IV Desegregation Assistance Center, Region J., located 
at the Northwest Regional Educational Laboratory, Portland, 
Oregon. There are ten such centers strategically located through- 
out the Nation to assist public school personnel, students enrolled 
in public schools, parents of these students and other community 
members with addressing problems related to race, sex and deseg- 
regation. My center serves Alaska, American Samoa, Guam, 
Hawaii, Idaho, Northern Mariana Islands, Oregon, Trust Territory 
of the Pacific Islands and Washington. 

I have submitted to you for the record documents from which 
some of my brief testimony has been taken. They included a report 
Emu par n£ d by the Dese & re gation Assistance Center Directors entitled 

The Kesegregation of Public Schools: the Third Generation", a 
report prepared by me entitled, "Desegregation Related Complaints 
in the Northwest States and Pacific Islands," and an expanded ver- 
sion of the testimony I will provide today. 

In many ways, this is one of the most exciting times to be in- 
volved m public education. Reforms have been launched that are 
aimed at improving schools, empowering teachers and engaging 
students in the process of learning. From the urban schools of Flor- 
ida to the rural bush schools of Alaska, education reform has taken 
hold in a variety of ways. 

There, also, are frustrating times for many of us who worked 
through some of the problems of the first and second generations of 
school desegregation, and who must now contend with the third 
generatioa We can, also, call these the worst of times for the com- 
mitment to school desegregation has waned as is evidenced by the 
reduction m dollars recently appropriated for Title IV desegrega- 
tion assistance— from $23.4 million to $21.7 million— and, the re- 
duction m the level of effort being expended by the Office for Civil 
Rights toward enforcing Federal laws which prohibit discrimina- 
tion based on race, sex and national origin. 

I am pleased through this committee we are bringing attention 
to the segregation that is going on in our schools. In one of the doc- 
uments I submitted to you, we talk about school desegregation as a 
three-generational issue. The first generation issue is well under- 

SSl the P h y sicaI segregation of students by race. 

The second generation came when, once all children could enter 
a school building, many schools segregated them by race, gender 
and language proficiency within classrooms. 

A third generation of school desegregation has now evolved. It 
has grown out of a recognition of a new mix of problems. Renewed 
physical segregation coupled with desegregation related problems 
such as increased racial harassment of minority students, particu- 
larly of black students in my region, the Pacific Northwest. In one 
district such harassment was at a level that it warranted the par- 
ticipation of a task force. 

From that task force, a study was conducted. In this document, 
ou will see overwhelming evidence of race discrimination of our 
lack boys and girls. 
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Another article in the Sunday Oregonian Discipline, headline, 
"District concern that most cases involve minorities." 

Yes, we still have desegregation-related problems as well as seg- 
regation within our schools. 

The third generation is particularly perplexing because it in- 
cludes a mix of first and second generation problems or resegrega- 
tion. 

Problems continue to be apparent in practices such as: 

School policies and procedures which result in race of gender 
identifiable outcomes; program counseling or assignments which 
create classes that are racially, ethnically or gender identifiable; 
denial of adequate language instruction or provision of adequate 
levels of English instruction and preparation; grouping practices 
between classes or within classes which create racial, ethnic or 
single sex identifiable groups for extended periods of time; extra- 
curricular activities which evolve into racial, ethnic or single sex 
identifiable groups; and school faculty which can be identified by 
race, ethnic group or sex for consistent assignments to specific aca- 
demic courses or positions. 

While it is true that many school districts currently operate 
"unitary" c chools which are physically desegregated, it is also true 
that many districts in all parts of the country have not lived up to 
their constitutional obligations or have taken a passive position 
which has not kept pace with increased minority enrollments or 
racial changes in housing patterns. 

In either case, the fact remains that a large percentage of minor- 
ity students in grades K-12— who attend schools in districts which 
have a substantial number of non-minority students— continue to 
attend schools and participate in classes which are clearly racially 
or ethnically identifiable. Thus, the first generation problem is 
once again recognized as being alive and ugly as ever. Those first 
generation problems that the Office for Civil Rights indicated that 
it has settled need monitoring. 

To complicate matters, Office for Civil Rights Enforcement ef- 
forts related to desegregation are at an all time low. The reason 
given in my region is that the office is overwhelmed with cases re- 
lated to Section 504 of the Rehabilitation Act. 

This is not to say that progress has not been made. Most school 
districts have, in fact, achieved some degree of desegregation. But 
it is evident as the desegregation centers' level of assistance in- 
creases, a great deal is still to be done. 

We have lived through implementation of activities— I have been 
involved in providing desegregation assistance for 18 years. There- 
fore, that which I am presenting is that which I am now living and 
I have also lived. So we have lived through implementation of ac- 
tivities which were to have eliminated problems occasioned by de- 
segregation such as emergency school aid act alternative schools 
and other programs, and through other educational reforms that 
attempted to provide equitable education for all students within a 
desegregated environment. 

Some of these programs did have a positive impact with assist- 
ance of desegregation centers. However, we must remember that at 
that time— during the 60s and 70s— the Office for Civil Rights exer- 
cised a very high level of enforcement activities, and worked very 
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closely with the desegregation centers to assure that desegregating 
schools requested training and technical assistance. We must pay 
attention to the resegregation that is now occurring. 

The cost to society for students who dropped out of our educa- 
tional systems, because they were not experiencing academic suc- 
cess, was not of primary concern during the 60s and 70s. For jobs 
were still available in most parts of the Nation for chose without 
nigh school diplomas. 

"rp^l/?^ 1111 ^ I*." 1 ,"? 1 say since the issuin S of reports such as 

ihe Nation at Risk , and since the business community has 
become more vocal toward our education system— and toward the 
products we are sending into the marketplace— this concern has 
extended to one of students not making successful transitions to 
productive adults lives. This is partly due to the complexity of our 
technological society. The cost to society of persons who do not par- 
ticipate productively in the work force must now be more concrete- 
ly estimated. What is more concrete than counting money? 

The cost to the Nation for these persons in foregone earnings 
and higher utilization of services such as welfare, unemployment 
compensation and other social services is astronomical. Other 
social costs related to unfinished education can be seen by our 
over-crowded prison systems. 

Most of these costs which I have noted are the direct result of 
society s sacrifice of equity and of problems related to the resegre- 
gation of our schools. This should be a pressing national problem, 
pressing because the pocketbooks of all Americans, yours and mine 
included, will be impacted. 

We must pay attention to the continuing work of the ten deseg- 
regation assistance centers which includes revisions of desegrega- 
tion plans, workshops that sensitize teachers and administrators to 
issues ot multi-cultural education, academic performance of minori- 
ty students, self-esteem building, training on racial conflict man- 
agement, and other areas of race, sex and national origin equity. 

We must demand that schools not celebrate their success until 
all ol our children are a part of that success. We must not be lulled 
Dy those who see parental choice or any other program as a pana- 
cea for the ills of education. We must personally look into pro- 
grams and determine why some work, and why some do not. And 
we must determine what effect they are having. We must recognize 
that some will use reform programs as a means to resegregate 
tioiT SC others will experience unintentional resegrega- 

Yes, we are experiencing resegregation in our public schools, 
xes, we can overcome this resegregation. With continued support 
trom desegregation assistance centers, closer attention to student 
outcomes, and a higher level of involvement by the Office for Civil 
Kights, we can move more quickly to a truly desegregated system 
of public education. 

I will stop and entertain questions from anyone who has spoken 
betore anyone who has had a chance to read my documents and 
any other questions one may have because of information I have 
not provided. 

Thank you. 

[The prepared statement of Ethel Simon-Mc Williams follows:] 
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«S. CHAIRMAN, MEK3ERS OF THE COIAIITTEE. I AM OR. ETHEL SIMON-MCWILLIAMS. 
DIRECTOR OF THE TITLE IV DESEGREGATION ASSISTANCE CENTER. REGION j.. LOCATEo' 
AT THE NORTHWEST REGIONAL EDUCATIONAL LABORATORY, PORTLAND, OREGON. THERE ARE 
TEN SUCH CENTERS STRATEGICALLY LOCATED THROUGHOUT THE NATION TO ASSIST PUBLIC 
SCHOOL PERSONNEL. STIBENTS ENROLLED IN PUBLIC SCHOOLS, PARENTS OF THESE 
STUDENTS MO OTHER COMJNITY MEMBERS WITH ADDRESSING PROBLEMS RELATED TO 
DESEGREGATION. MY CENTER SERVES ALASKA. AMERICAN SAMOA. CUMI. HAWAII. IDAHO. 
NORTHERN MARIANA ISLAMJS. OREGON, TRUST TERRITORY OF THE PACIFIC ISLANDS AND 
WASHINGTON. 

I HAVE SUBMITTED TO YOU FOR THE RECORD DOCUMENTS FROM WHICH SOME OF MY 
BRIEF TESTIMONY HAS BEEN TAKEN. (1) A REPORT PREPARED BY THE DESEGREGATION 
ASSISTANCE CENTER DIRECTORS ENTITLED. "THE RESEGREGATIoN OF PUSMC SCHOOLS: 
THE THIRD GENERATION", (2) A REPORT PREPARED BY ME ENTITLED. "DESEGREGATION 
RELATED COMPLAINTS IN THE NORTHWEST STATES AND PACIFIC ISUHDS," AND (3) AN 
EXPANDED VERSION OF, THE TESTIMONY I WILL PROVIDE TODAY. 

IN MANY WAYS. THIS IS ONE OF THE MOST EXCITING TIMES TO BE INVOLVED IN 
PUBLIC EDUCATION. REFORMS HAVE BEEN LAUNCHED THAT ARE AIMED AT IMPROVING 
SCHOOLS. EMPOWERING TEACHERS AM) ENGAGING STUDENTS IN THE PROCESS OF 
LEARNING. FROM THE URBAN SCHOOLS OF FLORIDA TO THE RURAL BUSH SCHOOLS OF 
ALASKA. EDUCATIONAL REFORM HAS TAKEN HOLD IN A VARIETY OF WAYS. 

THESE. ALSO. ARE FRUSTRATING TIMES FOR MANY OF US WHO WORKED THROUGH SOME 
OF THE PROBLEMS OF THE FIRST AND SECOND GENERATIONS OF SCHOOL DESEGREGATION, 
AND WHO WJST NOW CONTEND WITH THE TrilHO GENERATION. WE CAN. ALSO, CALL THESE 
THE WORST OF TIMES FOR THE COMMITMENT TO SCHOOL DESEGREGATION HAS WANED AS IS 
EVIDENCED BY THE REDUCTION l N/ pOLLARS RECENTLY APPROPRIATED FOR TITLE IV 
DESEGREGATION ASS I STANCE-FROM $23.4 MILLION TO $21.7 MILL I ION— AND, THE 
REDUCTION IN THE LEVEL OF EFFORT BEING EXPENDED BY THE OFFICE OF CIVIL RIGHTS 
TOWARD ENFORCING FEDERAL LAWS WHICH PROHIBIT DISCRIMINATION BASED ON RACE. SEX 
AND NATIONAL ORIGIN. 
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WE TALK ABOUT SCHOOL DESEGREGATION AS A THREE-GENERATIONAL ISSUE. THE 
FIRST GENERATION ISSUE IS WELL UNDERSTOOD (THE PHYSICAL SEGREGATION OF 
STUDENTS BY RACE). 

THE SECOND GENERATION CAME WHEN, ONCE ALL CHILDREN COULD ENTER A SCHOOL 
BUILDING, MANY SCHOOLS SEGREGATED THEM BY RACE. GENDER AND LANGUAGE 
PROFICIENCY WITHIN CLASSROOMS. 

A THIRD GENERATION OF SCHOOL DESEGREGATION HAS NOW EVOLVED. IT HAS GROWN 
OUT OF A RECOGNITION OF A NEW MIX OF PROBLEMS. RENEWED PHYSICAL SEGREGATION 
COUPLED WITH DESEGREGATION RELATED PROBLEMS SUCH AS INCREASED RACIAL 
HARRASSMENT OF MINORITY STUDENTS, PARTICULARLY 0* BLACK STUDENTS IN MY 
REGION J THE PACIFIC NORTHWEST; LOW EXPECTATIONS OF MINORITY CHILDREN, 
CULTURAL BIAS OF MAW INSTRUCTIONAL MATERIALS AND METHODS, LACK OF 
WJLT I CULTURAL MATERIALS AND CULTURAL SENSITIVITIES. PERSISTENCE OF RACE 
STEREOTYPING AND BIAS. AND CLASS ASSIGNMENTS THAT ISOLATE STUDENTS ON THE 
BASIS OF RACE. NATIONAL ORIGIN. OR GENDER. THE THIRO GENERATION IS 
PARTICULARLY PERPLEXING BECAUSE IT INCLUDES A MIX OF FIRST AND SECOND 
.'GENERATION PROBLEMS OR RESEGREGATION. 
: PROBLEMS CONTINUE TO BE -APPARENT IN PRACTICES SUCH AS: 



o 



o 
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o EXTRACURRICULAR ACTIVITIES WHICH EVOLVE INTO RACIAL. ETHNIC OR SINGLE 
SEX IDENTIFIABLE GROUPS (NATIONAL HONOR SOCIETY, CHEMISTRY Q 
CHEERLEADING. COMPETITIVE SPORTS, SCHOOL-SPONSORED (XUBS). 

o SCHOOL FACULTY WHICH CAN BE I DENT I FED BY RACE. ETHlNlC GROUP OR SEX 
K£. C SE§!2 TENT «SI0WENTS TO SPECIFIC ACADEMIC COURSES OR POSITIONS 
CADMINISTRATORS. MATHEMATICS ANO SCIENCE TEACHERS, COACHES. VOCATIWAL 
TEACHERS) 

WHILE IT IS TRUE THAT MANY SCHOOL DISTRICTS CURRENTLY OPERATE "UNITARY" 
SCHOOLS WHICH ARE PHYSICALLY DESEGREGATED. IT IS ALSO TRUE THAT MANY DISTRICTS 
IN ALL PARTS OF THE COUNTRY HAVE NOT LIVED UP TO THEIR CONSTITUTIONAL 
OBLIGATIONS OR HAVE TAKEN A PASSIVE POSITION WHICH HAS NOT KEPT PACE WITH 
INCREASED MINORITY ENROLLMENTS OR RACIAL CHANGES IN HOUSING PATTERNS. IN 
EITHER CASE. THE FACT REMAINS THAT A LARGE PERCENTAGE OF MINORITY STUOENTS IN 
GRADES K-12 (WHO ATTEND SCHOOLS IN DISTRICTS WHICH HAVE A SUBSTANTIAL fAJMBER 
OF NONMINORITY STUDENTS) CONTINUE TO ATTEND SCHOOLS AND PARTICIPATE IN CLASSES 
WHICH ARE CLEARLY RACIALLY OR ETHNICALLY IDENTIFIABLE. THUS. THE FIRST 
GENERATION PROBLEM IS ONCE AGAIN RECOGNIZED AS BEING ALIVE ANO UGLY AS EVER. 
TD COMPLICATE MATTERS. OFFICE OF CIVIL RIGHTS ENFORCEMENT EFFORTS RELATED TO 
DESEGREGATION ARE AT AN ALL TIME LOW. THE REASON GIVEN IN MY REGION IS THAT 
THE OFFICE IS OVERWHELMED WITH CASES RELATED TO SECTION 504 OF THE 
REHABILITATION ACT. 

THIS IS NOT TO SAY THAT PROGRESS HAS NOT BEEN MADE. MOST SCHOOL DISTRICTS 
HAVE. IN FACT. ACHIEVED SOME DEGREE OF ^SEGREGATION. BUT IT IS EVIDENT AS 
THE DESEGREGATION CENTERS' LEVEL OF ASSISTANCE INCREASES THAT A GREAT DEAL IS 
STILL TD BE DONE. 

WE HAVE LIVEO THROUGH IMPLEMENTATION OF ACTIVITIES WHICH WERE TO HAVE 
ELIMINATED PROBLEMS OCCASIONED BY DESEGREGATION SUCH AS EMERGENCY SCHOOL AID 
ACT ALTERNATIVE SCHOOLS AND OTHER PROGRAMS. ANO THROUGH OTHER EOUCATlONAL 
REFORMS THAT ATTEMPTED TO PROVIDE EQUITABLE EDUCATION FOR ALL STUDENTS WITHIN 
A DESEGREGATED ENVIRONMENT, SOME OF THESE PROGRAMS DIO HAVE A POSITIVE IMPACT 
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WITH ASSISTANCE OF DESEGREGATION CENTERS. HOWEVER, WE MUST REMEMBER THAT AT 
THAT TIME (DURING THE 60's and 70's) THE OFFICE OF CIVIL RIGHTS EXERCISED A 
VERY HIGH LEVEL OF ENFORCEMENT ACTIVITIES, AND WORKED VERY CLOSELY WITH THE 
DESEGREGATION CENTERS TD ASSURE THAT DESEGREGATING SCHOOLS REQUESTED TRAINING 
AND TECHNICAL ASSISTANCE. WE MUST PAY ATTENTION TD THE RESEGREGATlON THAT IS 
NOW OCCURING. THE OBT TO SOCIETY FOR STUDENTS WHO DROPPED OUT DF OUR 
EDUCATIONAL SYSTEMS. BECAUSE THEY WERE NOT EXPERIENCING ACADEMIC SUCCESS. WAS 
NOT OF PRIMARY CONCERN DURING THE 60's AND 70's. FOR JOBS WEftE STILL 
AVAILABLE IN MOST PARTS OF THE NATION FOR THOSE WITHOUT HIGH SGCOL DIPLOMAS. 

MOST RECENTLY, I MUST SAY SINCE THE ISSUING OF REPORTS SICH AS "THE NATION 
AT RISK", AND SINCE THE BUSINESS COMMUNITY HAS BECU*. MORE VOCAL TOWARD OUR 
EDUCATION SYSTEM— AND TOWARO TW. PROOUCTS WE'RE SENDING INTO THE 
MARK-VPLACE--THIS CONCERN HAS EXTENDED TD ONE OF STUDENTS NOT MAKING 
SUCCESSFUL TRANSITIONS TD PROOUCUVE ADULi LIVES. THIS IS PARTLY OUE TO THE 
COMPLEXITY OF OUR TECHNOLOGICAL SOCIETY. THE COST TO SOCIETY OF PERSONS WHO 
DO NOT PARTICIPATE PRODUCTIVELY IN THE WORK FORCE MUST NOW BE MORE CONCRETELY 
ESTIMATED. WHAT IS MORE CONCRETE THAN COUNTING MONEY ? 

THE COST TO THE NATION FOR THESE PERSONS IN FOREGONE EARNINGS AM) hiGHER 
UTILIZATION OF SERVICES SUCH AS WELFARE, UNEMPLOYMENT COMPENSATION AND OTHER 
SOCIAL SERVICES IS ASTRONOMICAL. OTHER SOCIAL COSTS FcLATED TO UNFINISHED 
EDUCATION CAN BE SEEN BY OUR OVER-CROWDED PRISON SYSTEMS. 

MOST OF THESE COSTS WHICH I HAVE NOTED ARE THE DIRECT RESULT OF SOCIETY'S 

SACRIFICE OF EOUITY AND OF PROBLEMS RELATED TD THE RESEWECATION OF OUR 

SCHOOLS. BY THE YEAR 2000 IT IS PROJECTED THAT THERE WILL BE A ONE TO ONE 

CORRELATION BETWEEN THOSE IN THE WORKFORCE AND THOSE DRAWING PENSIONS. 

CLEARLY, THE NEED TD IDENTIFY AND ASSIST OUR CHILDREN IN TODAYS SCHOOLS WHO 

ARE AT-RISK OF NOT JOINING THIS EVER DWINDLING WORK FORCE. SHOULD BE A 

4 
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PRESSING NATIONAL PROBLEM. PRESSING BECAUSE THE POCKETBOOKS OF ALL AMERICANS, 
YOURS AND MINE INCLUDED, WILL BE IMPACTED. 

*E OFTEN HEAR SOME BOAST Of HOW PROGRAMS IN THEIR SCHOOLS HAVE HAD POSITIVE 
IMPACTS ON STUDENTS LEARNING. I SAY SOME HAVE. SCHOOL OFFICIALS ACROSS THE 
NA1WN ARE ABLE TO SAY: "LOOK. OUR SAT SCORES ARE UP," A><0, "LOOK, OUR KIOS 
ARE READING BETTER." AW). "LOOK, OUR KIOS ARE ABLE TO MAKE THE CONNECTIONS 
BETWEEN THE NEW INFORMATION THEY GAIN AND THE PERSONAL KNOWIEOGE ANO BELIEFS 
THEY POSSESS." 

AM) I SAY, "THAT'S ALL WELL AND GOOO." BUT I ALSO ASK. "KHICH KIOS ARE YOU 
TALKING ABOUT? WHOSE PROGRESS ARE YOU MEASURING? WHAT STANDARDS ARE YOU 
USING?" AND. PERHAPS MOST IMPORTANTLY. "WHO ARE YOU LEAVING OJT?" PLEASE 
READ THE 10 DESEGREGATION ASSISTANCE CENTER DIRECTORS' REPORT ENTITLED 
"RESECREGATIOH OF PUBLIC SCH OOLS: THE THIRD GENERATION -" IN THIS DOCUMENT 
YOU'LL FIND SOME OF THE ANSWERS TO QUESTIONS I JUST POSED AS WELL AS THE TYPES 
OF ASSISTANCE THE DESEGREGATION ASSISTANCE CENTERS ARE PROVIDING TO ADORESS 
PROBLEMS OF RESEGREGATION. 

AN ELEMENTARY SCHOOL'S EXPERIENCE PROVIDES A LESSON FOR AIL OF US CONCERNED 
ABOUT CONDITIONS WITHIN OUR DESEGREGATED SCHOOL. THIS SCHOOL. LOCATEO IN THE 
PACIFIC WORTHIEST. WAS INVOLVED IN A TWO-YEAR PROGRAM TO IMPROVE PERFORMANCE 
IN LANGUAGE ARTS. AND IMPROYE IT DID. 

FROM 1987 to 1988. THE PERCENTAGE OF THE TOTAL SCHOOL POPULATION IN THE TOP 
OUARTILE OF THE SCHOOL'S STANDARDIZED TEST SCORES IN LANGUAGE ARTS HAD 
INCREASED FROM 23 TO 38 PERCENT. THE PERCENTAGE IN THE LOWEST OUARTILE HAD 
DECREASED FROM 23 TO 17 PERCENT. DATA SHOWED THAT MORE STUDENTS WERE 
SUCCEEDING AT HIGHER LEVELS IN THIS SCHOOL. 
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BUT THAT SUCCESS. WITH ENCOURAGEMENT FROM OTHERS. LED TO MORE INDEPTH 
EXAMINATION OF DATA AND AN UNDERSTANDING OF DISCREPANCIES IN PERFORMANCE AMONG 
RACIAL GROUPS. SCHOOL OFFICIALS DISAGGREGATED THE SCHOOLWIDE DATA BY RACE. 
WHAT DID THEY FIND? 

WHILE ONLY 17 PERCENT OF THE TOTAL SCHOOL POPULATION WAS NOW IN THE LOWEST 
OUARTILE. 32 PERCENT OF A MINORITY STUDENT POPULATION PERFORMED AT THIS 
LEVEL. 

BY DISAGGREGATING TEST DATA BY RACE. THE DISTRICT FOUNO THAT ITS BOAST OF 
SUCCESS WAS PREMATURE. 

DISAGGREGATED DATA NEED TO BE ANALYZED TO ASCERTAIN THE REAL SUCCESS OF ALL 
SCHOOL PROGRAMS. FDR SUCCESS NEEDS TO BE MEASURED BY THE ACHIEVEMENT OF All 
STUDENTS— OR OUTCOMES. 

WE MUST PAY ATTE'-ION TD THE CONTINUING WORK OF THE TEN DESEGREGATION 
ASSISTANCE CENTERS WHICH INCLUDES REVISIONS OF DESEGREGATION PLANS. WORKSHOPS 
THAT SENSITIZE TEACHERS AND ADMINISTRATORS TO ISSUES OF MULTICULTURAL 
EDUCATION, ACADEMIC PERFORMANCE OF MINORITY STUDENTS. SELF-ESTEEM BUILDING. 
TRAINING ON RACIAL CONFLICT MANAGEMENT, AND OTHER AREAS OF RACE, SEX AND 
NATIONAL ORIGIN EQUITY. 

WE MUST DEMAND THAT SCHOOLS NOT CELEBRATE THEIR SUCCESS UNTIL ALL OF OUR 
CHILDREN ARE A PART OF THAT SUCCESS. WE MUST NOT BE LULLED BY THOSE WHO SEE 
PARENTAL CHOICE DR ANY OTHER PROGRAM AS A PANACEA FOR THE iM* OP EDUCATION. 
WE MUST PERSONALLY LOOK INTO PROGRAMS AND DETERMINE WHY SOME WORK. AND WHY 
SOME DO NOT. AND WE MUST DETERMINE WHAT EFFECT THEY'RE HAVING. WE WST 
RECOGNIZE THAT SOME WILL USE REFORM PROGRAMS AS A MEANS TD RESEGREGATE THEIR 
SCHOOLS, WHILE OTHERS WILL EXPERIENCE UNINTENTIONAL RESEGREGATION. 
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THOUGH MOST OF THE REFORMS ARE FINE IN CONCEPT. THEY MUST BE DRIVEN BY A 
STANDARD OF EQUITY THAT ALLOWS ALL STUDENTS TO HAVE THE OPPORTUNITY TO 
SUCCEED. TOO OFTEN. DESEGREGATION IS LOST IN EFFORTS TO REFORM SCHOOLS BASED 
ON STANDARDS OF COMPETITIVENESS. AGGRESSIVENESS AND SURVIVAL OF THE FITTEST. 

FOR EXAMPLE, " SOME " MAGNET SCHOOLS ARE DESIGNED TO PROVIDE A FEW STUDENTS 
WITH FAR MORE EDUCATIONAL RESOURCES THAN THOSE ENJOYED BY THE VAST MAJORITY. 
WE WJST ASK (BEFORE IMPLEMENTATION) IF THIS TYPE OF PROGRAM CAN TRULY OFFER AN 
EQUITABLE SOLUTION TO THE DESEGREGATION PROBLEM WE'RE ATTEMPTING TO ADDRESS OR 
WILL IT RESULT IN RESEGREGATION. THIS IS THE TYPE OF QUESTION POSED TO 
SCHOOLS BY THE DESEGREGATION ASSISTANCE CENTERS. 

I SHUDOER, WHEN I READ COWENTS SUCH AS "PUBLIC SCHOOL CHOICE WILL FORCE 
THE SYSTEM TO PUT COMPETITION BACK INTO EDUCATION. . .TO UPGRADE THE SECOND-RATE 
SCHOOLS OR CLOSE THEM." WHAT WILL HAPPEN TO THOSE STUDENTS LEFT ATTENDING 
WHAT SOME CALL THE "SECOND-RATE SCHOOL?" WILL THIS EFFORT RESULT IN 
RESEGREGATION? I SHL^DER, BECAUSE IN A SYSTEM BASED ON SURVIVAL OF THE 
FITTEST, WE KNOW WHO WILL BE LEFT TO FEND FOR THEMSELVES. 

YES. WE ARE EXPERIENCING RESEGREGATION IN OUR PUBLIC SCHOOLS. YES, WE CAN 
OVERCOME THIS RESEGREGATION. WITH CONTINUED SUPPORT FROM DESEGREGATION 
ASSISTANCE CENTERS. CLOSER ATTENTION TO STUDENT OUTCOMES. AND A HIGHER LEVEL 
OF INVOLVEMENT BY THE OFFICE OF CIVIL RIGHTS, WE CAN MOVE MORE QUICKLY TO A 
TRULY DESEGREGATED SYSTEM OF PUBLIC EDUCATION. 
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This work was performed pursuant to U.S. Department of Education grant 
1008745261. The contents of this publication do not necessarily reflect 
the views or policies of that agency or of NWBE'.,. This document is for 
internal Northwest Regional Educational Laboratory (NWHEL) use only and 
must not be duplicated or quoted without consent of the Director of the 
NWHEL Center for National Origin, Race and Sex Equity. 
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REPORT OF DESEGREGATION RELATED COMPLAINTS 
IN THE NORTHWEST AMD PACIFIC 

Prepared By 
Dr. Ethel Simon-McWilliams 
and 

A. Kent Gorham 



This report presents information on the following: 

1) The number, type, location and disposition of complaints 
filed by^ or on behalf of, K-12 students alleging unlawful 
discrimination in educational opportunities on the basis of 
national origin* race or sex equity. 

2) The number, type, location and disposition of complaints 
filed by, or on behalf of, public school personnel alleging 

.unlawful discrimination in employment practices. 

3) Implications for services from the Desegregation Assistance 
Center. 

Data presented in this report were furnished by five (5) primary 
sources: United States Department of Education - Office of Civil Rights 
(OCR) - San Francisco/ Seattle and Washington D.C. offices; Office of 
Oregon Congressman Ron Wyden and the Oregon State Department of 
Education. It should be understood that this report is not exhaustive 
but presents information made available at this time. 

The Department of Education's Office of Civil Rights is responsible for 
enforcing federal laws which prohibit discrimination baced on race/ 
national origin/ sex, handicap or age in all educational programs. This 
enforcement power is authorized by the Title VI of the Civil Rights Act 
of 1964/ Title IX of the Education Amendments of 1972, Section 504 of the 
Rehabilitation Act of 1973 and the Age Discrimination Act of 1975. The 
Civil Rights Restoration Act of 1988 restores the originally intended 
scope of the aforementioned laws to be institution-wide rather than 
program specific. 

The laws require OCR to investigate complaints of discrimination and 
conduct compliance reviews in areas where discrimination may be a 
systemic problem. When violations of law are found/ either by the 
primary method of complaint investigations or the secondary method of 
compliance reviews and the violator is unwilling to voluntarily correct 
the problem/ OCR has two (2) enforcement avenues at its disposal. OCR 
can: 1) seek the termination of federal funds by bringing the case before 
an administrative law judge— a process called issuing a "notice of 
opportunity for hearing'* or; 2) refer the case to the Department of 
Justice which can sue the violator to force compliance with the law. 
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Until recently, OCR had been required to conduct investigations according 
to certain timeframes and procedures mandated under an order imposed by 
the United states Discrict Court for the District o* Columbia in Adams v 
Califano (1977) and modified twice in 1983 as a result of Adams v . Bell 
a continuation of the case* '* 

The Adams order dictated the following timetable for all of OCR's civil 
rights complaint investigations and compliance reviews: 

Complaint Investigations 

OCR must acknowledge a complaint within fifteen (15) calendar days 
and inform the complainant whether the complaint is complet-e or 
incomplete. 

If the complaint is complete, OCR must notify the complainant within 
fifteen (15) days of the receipt of the complaint whether it has 
jurisdiction over the allegations and whether an on-site 
investigation will be conducted. 

If the complaint is incomplete, OCR must notify the complainant. If 
the information required to ccmplete the complaint is not provided 
within sixty (60) days, OCR may close the complaint. 

Within fifteen (15) days of the receipt of a complete complaint, OCR 
oust notify the affected institution of the nature of the complaint 
and the procedures and laws to be followed in investigating the 
complaint, including whether an on-site visit is planned. 

Findings roVS t be issued within 105 days of the receipt of a 
complaint* 

In cases where a violation of law is found, OCR must bring the 
affected institution into compliance within 195 days of the receipt 
of the complaint and, if corrective action is not secured by that 
time, OCR must initiate enforcement proceedings within 225 days after 
the receipt of the complete complaint. 

Compl iance Reviews 

Within ninety (90) days of the date a review commences, OCR must 
determine if the affected institution is in compliance with 
applicable laws regarding the issue investigated. 

If corrective action is not achieved within 180 days of the 
commencement of a review resulting in negative findings, OCR must 
initiate enforcement proceedings within 210 days of commencement. 

In December 1987, United States District Court Judge John Pratt dismissed 
the case, Adams v. Bennett, first filed seventeen (17) years ago by the 
NAACP Legal Defense and Education Fund, ruling that the plaintiffs no 
longer had legal standing or the right to sue. (See footnote 11) 
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Title VI and IX Activity - OCR San Francisco 

72*.c OCR - San Francisco office reports the following information: 
Between February 1984 and November 1987 a total of six (6) 
complaints of alleged unlawful discrimination in elementary/ 
secondary schools were filed against the Hawaii Department of 
Education. 

In 1984, four <4) complaints were received and all four were Title 
VI actions based on race/national origin - Asian/Pacific Islander 
(one complaint also involved a charge of sex discrimination - Title 
IX). Two (2) of the cases were brought by administrative and 
managerial staff, one (1) by a staff member for students whose 
Primary or Home Language is Other Than English (PHLOTE) and the 
fourth was a class action. The issues in the four (4) cases were 
alleged unlawful discriminatory conduct in: 1) recruitment, 
criteria for selection and training; 2) hiring criteria for 
selection* selection process and procedures/ assignment of PHLOTE 
students, language assessment* placement and exit criteria, 
qualifications/quality of staff; 3) retaliation and; 4) PHLOTE 
identification, language assessment, placement* exit criteria and 
other assignment of PHLOTE students issue. 

In 1985 two (2) complaints were received, both filed by students. 
One complaint was based on Title VI - reverse race discrimination 
(non-minority white) and the other was based on Titles VI and IX - 
the complainant's status s an Asian/Pacific Islander* non-minority 
white* reverse discrimination against males. The issues in the two 
(2) cases were alleged un-awful discriminatory conduct in: 1) 
students rights, retaliation and harrassment and; 2) criteria for 
awards and honors, selection process/procedures and distribution of 
awards and honors. 

Enforcement Action Taken By OCR - Title VI and Title IX 

There were a total of six (6) complaints filed with the OCR in San 
Francisco and in two (2) instances violations were found to have 
occurred and corrective action plans were adopted and are being 
monitored. 

The reasons given for the remainder of the complaint closures 
indicated that in three (3) instances no violation was found and 
the last case was closed because the complaint was not completed. 
(Appendix A) 
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II. Title IX Activity - OCR Seattle 

" The OCR - Seattle office reports the following information: 
Between December 1984 and December 1987 a total of seventeen (17) 
complaints of alleged unlawful discrimination, in elementary/ 
secondary schools were filed under Title IX -based on sex. All 
but two (2) of the filings were* by students. 

In 1984 two (2) complaints were filed, 1985 eleven (11), 1986 one 
(1) and 1987 three (3). The most recurring specific charge 
brought, it occurred eight (8) times, was in athletics— the failure 
to accommodate effectively the interests and abilities of students 
and to ensure that equal opportunity for protected group members 
exists in all aspects of intercollegiate, interscholastic and 
intramural sports competition and programs; failure to provide 
reasonable and proportional opportunities for obtaining athletic 
financial assistance; provision of special services for student 
athletes in a manner that adversely impacts on the opportunities 
provided to protected group members. 

Four (4) other charges were brought twice. They included: 1) 
provision of the necessary athletic equipment, supplies and 
facilities for all students; 2) the scheduling of games and 
practice times; 3) the provision of equivalent opportunity to 
travel and equivalent per diem allowances and; 4) the equivalent 
provision of publications and other promotional devices, sports 
information personnel and access to other publicity resources. 
Other complaints dealing with athletics included: interest and 
abilities' of students, assignment/compensation of coaching staff, 
opportunity to receive coaching and other athletics issue. 

The following charQes by students appeared only once: criteria for 
participation in and selection process and procedures for student 
organization/activities; disciplinary criteria for students; 
student rights; harrassment; academic evaluation/grading; failure 
to provide/keep information required by Title IX; failure to adopt, 
implement or adhere to procedures required by OCR; and grievance 
procedures/due process. 

Also appearing only once were the following complaint issues in the 
area of employee rights: hiring; recruitment; selection; criteria 
for selection; demotion, dismissal, disciplinary action; other 
employee demotion, dismissal or disciplinary issue; employee rights 
and criteria for disciplinary action. 
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Enforcement Action Taken By OCR - Title IX 

While there were seventeen (17) Title IX^coniplaints filed with the 
OCR. in, Seattle, in only one (1) instance was there a violation 
found. This was in a three-part complaint filed by a student 
alleging: 1) the failure to.ensure* administrative policies that are 
essential to the provision of equal educational opportunity and 
which are provided in accordance with regulatory requirements and 
do not result in discriminatory effect; 2) the failure to adopt, 
implement or adhere to administrative procedures required by the 
regulations which OCR enforces, and; 3) the adoption* publication 
aid continuing .implementation of grievance procedures that 
incorporate appropriate due process standards and provide for the 
prompt and equitable resolution of complaints alleging discrimina- 
tory, action. 

The. reasons given for the remainder of the complaint closures 
indicate that in seven (7) instances the complaints were withdrawn 
after the complainant achieved the changes desired. Two (2) 
complaints were not timely and two (2) others were not completed. 
In one (1) complaint there, was a lack of jurisdiction, in another 
OCR had jurisdiction but another agency would process the 
complaint. There was no violation found in one (1) complaint and 
one (1) charge was found to be patently frivolous. In one (1) 
instance no reason was given for the closure. (Appendix B) 

Title VI Activity 

During the scse time period, the Seattle office reports that a 
total of thirty (30) complaints of unlawful discrimination in 
elementary/secondary schools were filed under Title VI - race/ 
national origin. Twenty (20) of the filings were by students . 
seven (7) were by applicant (s)/employee(s) and three (3) were 
jointly filed by student (s ) /applicants ) /employee( s) . For 1984 
one (1) complaint is listed, 1985 six (6), 1986 nine (9) and 1987 
thirteen (13) (one appears to be a carryover from prior to 1984). 

The two most recurring charges brought, which showed up four (4) 
times each, were the following: 1) subjecting students to harrass- 
ment and; 2) selection process and procedures for employment. 
Appearing three (3) times each were: 1) disciplinary criteria for 
students; 2) corporal punishment; 3) hiring and; 4) criteria for 
selection/hiring. Showing up twice were: 1) retaliation against 
students; 2) assignment to program for gifted and talented 
students; 3) suspension of students; 4) discriminatory policies 
regarding applications for employment; 5) discriminatory policies 
regarding review and selection of applicants; 6) application 
requirements /forms and; 7) methods of recruitment. 



5 



131 - 



127 



The remaining charges brought by students were: staffing that 
perpetuates racial/ethnic identity of schools, programs or classes; 
assignment to schools that results in discriminatory effect; 
identification, evaluation and placement of students in programs 
for the gifted and talented; assignment within schools; criteria 
for assignment within schools; expulsion and other discipline 
issues; .failure to ensure students are afforded equal treatment; 
failure to keep or provide information required by Title VI; 
grievance procedures and due process; itequitable provision of 
support services not part of the academic curriculum; financial 
assistance and scholarships; criteria for participation in student 
organisations/activities and selection process/procedures; 
placement of PHTOTE students; criteria for selection to an 
education program; placement ana referral of students with physical 
or mental impairments; academic tutoring; transportation; 
distribution of administrative funds that results in inequitable or 
discriminatory allocation; and other student rights issues. 

The remaining charges brought by- employees were: recruitment; 
processing applications; employee evaluaticr/treatmoiit; other 
employee evaluation/treatment issues; promotion, demotion/ 
dismissal/disciplinary action; employee rights; retaliation and 
harrassment* 

Enforcement Action TaL«?a By OCR - Title VI 

While there were thirty (30) Title VI complaints filed with the OCR 
in Seattle, in only one (1) instance did the complainant achieve 
the results desired. On this occasion the complainant was an 
^employee who withdrew a. two-part complaint alleging the 
discriminatory effect of: 1) the standards, rules and eligibility 
requirements for promotion and; 2) the manner in which promotion 
criteria is considered and decisions are made. 

The reasons given for the remainder of the complaint closures 
indicate that in four (4) instances OCR found that it had 
jurisdiction, but another agency would process the complaint. 
(Either the Justice Department, state or local agency.) 

In seven (7) instances the investigations found no violations and 
in another seven (7) cases the complaint was not completed. On two 
(2) occassions OCR had no jurisdiction over the subject matter. In 
the remaining cases OCR found it had no jurisdiction over the 
institution; no jurisdiction over the subject matter and referred 
the case to another agency, the complaint was not timely; the 
complaint was withdrawn withe "t benefit to the complainant; and the 
complaint was patently frivolous. There are four (4) complaints 
which remain open. (Appendix C) 
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Compliance Reviews 

For fiscal years 1984 through November 1987, OCR in Seattle 
conducted a total of twelve (12) compliance reviews, three (3) 
Title IX and nine (9) Title VI. 

One (1) Title IX compliance review was conducted in 1985 in Oregon 
at which time a violation was noted and a correction letter sent. 
In 1986 two (2) Title IX compliance reviews were held in Alaska and 
no violations were noted. 

One (1) Title VI compliance review was conducted in Washington in 
1984 at which time a violation was noted and a correction letter 
sent. In 1985 three (3) reviews were conducted, violations -were 
noted in two (2) instances and correction letters sent to Idaho and 
Oregon. No violations were noted in Washington. In 1986 four (4) 
reviews were conducted, two (2) in Alaska and one (1) each in Idaho 
and Oregon. The reviews fouisd no violations. In 1987 one (1) 
review was held in Washington with a finding of no violations. 
Currently two (2) reviews remain open in Oregon and two (2) in 
Washington. 



III. The following general information, obtained during a telephone 
conversation with the Department of Education/Office of Civil 
Rights in Washington, D.C. and due to be submitted to Congress in 
March* concerns all (elementary/secondary and post secondary) OCR 
national enforcement activities for fiscal years 1987 - received 
1,971 complaints/closed 2,197 and initiated 276 compliance 
reviews/closed 276; 1986 - received 2,649 complaints (c.C which 515 
were brought by a single complainant) /closed 2,796 (of which 651 
involved a singie complainant) and initiated 196 compliance 
reviews/closed 208; 1985 - received 2*240 complaints/ closed 2,045 
and initiated 289 compliance reviews/closed 301; 1984 - received 
1,934-complaintsA closed J l;966 And initiated 220 compliance 
reviews/closed 224; 1983 - received 1,946 complaints/closed 2,264 
and initiated 287 compliance reviews/closed 281. All of tha 
closure numbers include action taken in the particular fiscal year 
and carryovers from previous years. 

The reasons given for both complaint and compliance review closures 
fall into five (5) categories: Administrative Closures*; No 
Violation; Corrective Action Secured; Administrative- Enforcement 
Proceedings; and Referrals to the Justice Department. 



* Administrative Closure could be based on any one of seventeen (17) 
reasons, examples of which include: no jurisdiction over the 
institution, complaint not timely, complainant cannot be located, 
complaint patently frivolous or complaint not completed. 
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Regarding Complaints , in 1987 there vere 1,052 Administrative 
Closures, 534 findings of Mo Violation* 611 Corrective Action 
Secured, 3 Administrative Enforcement Proceedings and 4 Referred to 
the Justice Department; in 1986 there were 1,349 Administrative 
Closures* 494 findings of Mo Violation, 945 Corrective Action 
Secured, 9 Administrative Enforcement Proceedings and -0- Referred 
to the Justice Department; in 1985 there were 776 Administrative 
Closures, 610 findings of Mo Violation, 654 Corrective Action 
Secured^ 20 Administrative Enforcement Proceedings and -0- Referred 
to the Justice Department; in 1984 there were 729 Administrative 
Closures* 578 findings of No Violation, 639 Corrective Action 
Secured, 22 Administrative Enforcement Proceedings and 3 Referred 
to the Justice Department; in 1983 there were 877 Administrative 
Closures, 613 findings of Mo Violation* 618 Corrective Action 
Secured, 2 Administrative Enforcement Proceedings and 17 Referred 
to the Justice Department* 

Regarding Compliance Reviews , in 1987 there were 3 Administrative 
Closures/ 67 findings of Ho Violation and 206 Corrective Action 
Secured; in 1986 there were 5 Administrative Closures* 59 Findings 
of No Violation, and 145 Corrective Action Secured; in 1985 there 
were 5 Administrative Closures* 82 findings of No Violation and 214 
Corrective Action Secured; in 1984 there were 2 Administrative 
Closures, 60 findings of No Violation and 159 Corrective Action 
Secured; in 1983 there were 3 Administrative Closures* 82 findings 
of No Violation and 196 Corrective Action Secured. 



Documents supplied by Congressman Myden's office reveal that on 
September 29* 1987, the Committee on Government Operation - United 
States House of Representatives - approved and adopted a report 
entitled "Failure and Fraud In Civil Rights Enforcement by the 
Department of Education" (House Report 100-334). The findings in 
this Committee report are extremely important* to say the least* as 
one goes about weighing the accuracy and validity of the 
information reported by the OCR's San Francisco and Seattle Regions. 

The most pertinent and poignant aspects of the Committee report are 
as follows: 

A. "Because OCR has demonstrated a historic recalcitrance towards 
enforcing civil rights laws* the office is virtually 
controlled by the Adams decision. •• (p. 4) 

B. Until the 1983 order in Adams , OCR did not seek enforcement in 
individual cases where violations of law were found and after 
the 1983 order was issued OCR used new and innovative methods 
to circumvent the order. One such ruse involved referring 
cases to DOJ* which was not covered by the Adams order... (p. 6) 



8 




130 



In September 1986 the Justice Department filed a report with 
the Adams court* informing the court that some employees of 
the Region I off Ace (Boston) of OCR might have engaged in the 
practice of backdating documents or failing to follow internal 
procedures required to track processing of complaints. (p. 37) 

Backdating was later discovered in OCR regional offices 
nationwide indicating a systematic problem that may have 
eminated from the Central office as an unwritten policy... 
(P. 39) 

In regard to the backdating, discrepancies were found in seven 
(7) of twenty (20) cases in Regions X and IX (Seattle and San 
Francisco) ... (p. 40) 

The Adams order permits a certain percentage of cases to be 
•'tolled", that is, to waive the time requirements if there are 
legitimate reasons for the investigation to be delayed, such 
as the unavailability of a witness. The OCR internal review 
found that the tolling privilege was routinely abused. Cases 
were systematically tolled when a recipient operating in good 
faith simply could not meet OCR* s timeframe for providing 
information or was otherwise delayed in providing 
information. In such circumstances Regions IX and X 
incorrectly invoked the "witness unavailability tolling 
provision". •• (p. 40) 

Another serious infraction committed by OCR involved 
contacting complainants and persuading them to withdraw 
complaints for the sole purpose of meeting Adams due 
dates. .."(p. 41) 

"The committee does not believe OCR or the Department of 
Education/Inspector General conducted a thorough investigation 
of the backdating of documents, improper tolling, of 
investigative cases* and the improper persuasion of 
complainants to drop charges of discrimination. Each of their 
activities was intended to dupe the United States Federal 
District Court in the Adams case and may have resulted in 
delays or inaction in cases of illegal discrimination. DOE 
does not know the extent of the problem, if it continues, or 
even if investigations were halted of ca*es involving 
violations of civil rights laws. Given the high percentages 
of cases found to be associated with these activities, tho 
committee believes OCR should require its staff to determine 
how many files were involved in improper actions and what was 
the involvement of Central Office staff." (Committee 
Recommendations, p. 43) 
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V. The Oregon Department of Education (ODOE) was able to supply 

information for the period of July 1987 ^> the present concerning 
the number and type of requests for assistance it has received. 
Since July ODOE has had eight (8) telephone contacts with school 
districts, six (6) calls were related to sex equity concerns 
(sports offerings) and one (1) call was related to race - a sudden 
and large influx of black students to a school district. Informa- 
tion related to similar activity based on national origin is not 
available at this time. 



VI. In addition to contacts with OCR* Congressman Wyden and Oregon DCS, 
four (4) of the DACs were contacted to determine if and how they 
had compiled information of a similar nature related to OCR 
enforcement efforts in their regions. One DAC reported that it is 
now setting up a system to track parallel activity in all three (3) 
areas (national origin, race and sex) and that while the federal 
government is somewhat inactive the information which is available 
is provided by the state educational agencies. Data are not now 
compiled by other DACs. 



VII. Conclusions 

1. The December/ 1987 action of U.S. District Court Judge John 
Pratt in dismissing the case Adams v. Bennett was a 
substantial blow to the cause of desegregation. The <#ifect of 
this dismissal was to remove a previously existing order which 
required the Office of Civil Rights (OCR) to investigate 
complaints expeditiously. 

2. While the Office of Civil Rights had been required to handle 
complaints expeditiously from 1972 to 1987/ its actual 
performance in this respect is somewhat suspect. On the 
national level this was documented in a publication of the 
United-States -House-of Representatives-Committee on Government 
Operations (House Report 100-334) dated September 29/ 1987. 
Given the dismissal of Adams v. Bennett it seems there is one 
less incentive to improve in this respect. 

3. The San Francisco and Seattle offices of OCR certainly do not 
appear Co have been very vigorous in their investigation of 
civil rights cases. Although the OCR data appear to be of 
imperfect quality/ they leave the impression that the San 
Francisco and Seattle offices may have been less vigorous than 
OCR offices as a whole nationwide. This suggests: 

a. They may not provide leadership in furthering the 
cause of civil rights. That leadership will have to 
come from somewhere else. 

b. The lack of quality data hurts the cause of civil 
rights. The improvement of the quality will have to 
come from somewhere other than OCR. 
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4. State Departments of Education and other education agencies 
continue to express feelings that there are many unmet needs 
in the area of desegregation of education* However* these 
needs are not clearly based on documented cases. Again, there 
is a data problem. Education agencies may be unable to solve 
that data problem by themselves. 

5. The Desegregation Assistance Centers have a continuing 
important role in providing leadership and providing 
assistance in matters of educational desegregation and civil 
rights. The need to exercise that leadership and provide 
assistance is increased by the apparent reluctance of OCR to 
do so. 

6. The Desegregation Assistance Centers need to take vigorous 
steps to develop a system of tracking cases and aggregating 
data which., will be useful for strategic purposes as well as 
for helping with the individual cases. Without clear 
documentation it will be extremely difficult to document 
additional needed efforts in the educational desegregation 
field. 

7. The Desegregation Assistance Centers currently have a unique 
opportunity and responsibility to take the actions suggested 
in Conclusions 5 and 6 above. 

Many challenges and opportunities lie ahead for continued DAC 
assistance. What follows is a summary of information which forms 
the foundation for some unanswered questions and future DAC 
activities in the region. 

In submitting its Grant Application to serve as the Desegregation 
Assistance Center for Region J, U.S. Department of Education's 
Region X and portions of Region IX, the Laboratory included the 
following information from the Seattle and San Francisco offices of 
OCR related to major civil rights concerns and Corrective Action 
Plans* and concerns mutually identified by the DAC and SEAs: 

A. Northwest and Alaska - OCR Seattle 

Availability and access to athletic programs for women 
Overrepresentation of minorities, especially Blacks, in 
special education classes 

Availability of bilingual programs for language 
minorities, especially Spanish speaking 

Proper identification, assessment and placement of limited 
• English proficient students 
Discriminatory disciplinary procedures for minorities, 
particularly Blacks 

Lack of sensitivity, knowledge and understanding of 
teachers of cultural and ethnic characteristics 
Lack of understanding of non-minority students of minority 
cultural and ethnic groups 
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Hawaii - OCR San Francisco . 

Overrepresentatlon of limited English proficient students 
in special education classes 

Failure to adequately assess and evaluate language 
proficiency of students 

Failure to have a system for evaluating language 
proficiency of students before placement in special 
education classes 

A disproportionate number of limited English speaking 
students in vocational education 

Guam - OCR San Francisco 

Disproportionate number of limited English proficient 
students were enrolled in vocational education programs 

Mutual areas of concern identified by the DAC and Idaho SEA 
included: 

Instructional capacity building to meet the needs of 
minority school children 

Human relations training and technical assistance aimed at 
reducing racial conflict in Idaho's schools 
Development of educational processes that lead to 
integrated assignment of students in both the school and 
classroom levels 

Elimination of cultural and linguistic bias and barriers 
in curriculum and instructional treatment 
Parent and community participation in the educational 
process of school children 

Adoption of equitable employment opportunity and 
procedures that would encourage minority recruitment and 
promotion 

Yet, OCR in Seattle indicates not a single complaint being 
filed in the last three years under Title VI or Title IX and 
only one (1) Title VI compliance review. 



Mutual areas of concern identified by the DAC and Oregon SEA 
included: 

Promotion of equitable employment opportunity and 
procedures that encourage minority recruitment and 
promotion 

Elimination of differential treatment of minorities in the 
disciplinary process 

Parent and community participation in the educational 
process of school children 

Provision of inservice to districts regarding minority "at 
risk youth" 

Inclusion of desegregation needs in Oregon's Action Plan 
for Excellence 
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Yet, OCR in Seattle reports that only two (2) Title VI and two 
(2)> Title IX 1 complaints were filed during the last three 
years, one (1) Title IX and two (2) Title VI compliance 
reviews. 



Mutual areas of concern identified by the DAC and Alaska SEA 
included: 

Multicultural bias/fair curriculum offerings 
Development of human relations training activities that 
would facilitate racial harmony in the schools 
Multicultural education training and technical assistance 
Technical assistance that will provide clarity to the 
early leavers problem 

Assurance of equal access to educational opportunity 
Development of desegregation plans under Title VI and 
resolution of problems resulting from the implementation 
of those plans 
Parent training 

Adoption of equitable employment opportunities and 
procedures that would encourage minorities and women 

Yet* OCR in Seattle notes that not a single complaint was 
filed in the last three years under Title IX, while six (6) 
complaints were brought under Title VI. During the same time 
period two (2) Title IX and two (2) Title VI compliance 
reviews were conducted. 



Mutual areas of concern identified by the DAC and Washington 
SEA included: 

Disproportionality of racial groupings to specific 
curricular offerings 

Disproportionality of minority student assignments to 
special evaluation 

Unequal student disciplinary treatment 

Human relations training needs to resolve racial conflict 
Desegregation plan development and resolving problems 
occasioned by desegregation 

School district staff inservice to assist minorities and 
females in the educational process of children 
Need to promote awareness regarding interactive behaviors 
between teachers and students 

Adoption of equitable employment opportunities that would 
encourage minority promotion 

By far, Washington outpaced its border states. The OCR in 
Seattle reports that in the last three years, fifteen (15) 
Title IX and twenty-one (21) Title VI complaints were filed, 
yet there were no Title IX and only three (3) Title VI 
compliance reviews conducted. 
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Primary areas of need identified by the DAC and Pacific school 
systems included! 

Hawaii 

- Continued training in identification, assessment and 
placement of LEP students 

- Multicultural education and parent involvement 

- Teaching English in the content areas 

- Working with non-English proficient students in the regular 
classroom 

- Continued training in equity issues involved in equitable 
classroom management techniques 



- Strategies for teaching English in the content areas 

- Language development programs in the primary grades 

- Equitable classroom management techniques for new and 
uncredentialed teachers 

Trust Territories 

- Equitable classroom management techniques 

- Disciplinary practices 

- Assessment of« student language proficiencies 

~ Equity -awareness in cnrricular and instructional strategies 

- Identifying bias in'textbooks and instructional materials 

- General .awareness, of discriminatory practices by all school 
personnel 

Northern Marianas 

- Equitable classroom management techniques 

- Identification, assessment and placement of limited English 
proficient students 

- Teacher Expectations of Student Achievement and Gender 
Expectations of Student Achievement workshops 

- Equitable counseling programs and techniques 

Palau 

- Assessing English proficiency and student placement 

- General awareness for school personnel and parents of 
desegregation related issues 

Guam 

- Identification of bias in textbooks and other materials 

- Equitable counseling techniques 

- Equitable disciplinary procedures 

- Development of programs for LEP students 



Samoa 
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Yet, OCR in San Francisco reports that only two f2) Tin- t„ 

tnree-and-a- „>jalf years and all six ta\ ^ 

against the Hawaii^eoarUnent oMdu a ion^Hot ^ TiZl^ 

KoT^Ha^^T^LVo?^ 

P«iod. one (l , compliance^ J&i. 

The remarkably few number of complaints fii** • , - 

in Regions IX and X Suflnflc ^ fc °«Pj«nts filed and violations found 

occurrences: " " ° DC ° £ * DU * ber ' or combination, of 

1) SEAs and LEAs have made oreat cf-ri*-* 

improving egual educatioS^X £ t f ew 

aisc^inater'VT* Beab " S beli ™ ^Th"ve oeef 
Civil*Riohtsf a9ainSt "through the Office of 

2) OCR's monitoring activities have resulted in iaoroved 
conditions throughout the regions. proved 

" S e a 8 tid! s r cr-:- B,ay - liaVe S ° U9ht rel " f "ate or 

xocai antidiscrimination laws. 

OCR persuaded complainants to withdraw r«mr>i«; 
Oo^nron 0 " 8 t^SS^^T" - 
p% V :sTa n ndTh"ret, S . EePOrt ' "* 

2-«Po^ 

responses is the desire to avoid enforcement actions or 



4) 



5) 



6) Individuals were disciminated against, did not realize it- ™„ 

in the reoionc ° ** Coin Plaints filed and violati ons found 
With this in mind, the following „ u , . 

focal points for contLu^d S&^i^^S.^-^ 
activities in DAC Region J: tecnnical assistance 
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Title IX - Sex Equity 

1) School Personnel Understanding - The development of programs 
to increase the understanding of public school personnel 
concerning the problem of sex bias in education and to avoid 
this bias in their vork. 

2) Problem Resolution - The identification and resolution of 
educational problems that have arisen, or that may arise, in 
meeting the requirements of Title IX (and, in connection with 
that activity, of state laws prohibiting discrimination on the 
basis of sex in education), 

3) Pa rent /Student Identification - The preparation and 
dissemination to parents and students of materials explaining 
the requirements of federal and state laws. 

4) Staff Recruitment - The requirements of women and men for 
employment in public schools in positions in which they are 
under represented. 

5) Employment Practices - The development of procedures for 
preventing discrimination on the basis of sex in public school 
employment practices such as hiring, assignment, promotion/ 
transfer/ termination, and payment* 

6) Resource Identification - The identification of federal/ state 
and other resources that would assist in sex desegregation, 
except that the recipient may not assist in the preparation of 
applications for financial assistance. 



Title VI - Eace/National Origin 

1) Problem Resolution - The identification of educational 
problems that have arisen/ or may arise, from the 
implementation of a race desegregation plan or in meeting the 
requirements of Title VI relating to discrimination on the 
basi* of national origin. 

2) Community Support - The development of methods of encouraging 
students, parent and community support for/ and involvement 
in, the race desegregation process. 

3) Staff Recruitment - The requirements of women and men for 
employment in public schools in positions in which they are 
uaderrepresented. 

4) Employment Practices - The development of procedures for 
preventing discrimination on the basis of race/national origin 
in public school employment practices such as hiring/ 
assignment/ promotion, transfer, termination, and payment. 
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5) Student Assignments - The development of procedures to prevent 
student assignments within public schools (including 
assignments to ability groups) that discriminate on the basis 
of race/national origin. 

6) Disciplinary Procedures - The development of disciplinary 
procedures that do not discriminate on the basis of race/ 
national origin. 

7) Civil Rights Related Requirements - Meeting other civil rights 
related requirements of the Emergency School Aid Act. 

8) Student Participation - The development of methods of 
encouraging the participation of students of all races in 
school activities. 

9) Human Relations - The development of human relations 
activities designed to facilitate racial harmony in public 
schools. 

10) Parent/Student Communication - The preparation and 
dissemination of material explaining the requirements of 
federal and state laws to parents and students in their 
dominant language. 

11) Bias in Curriculum Material - The identification of 
stereotypes in textbooks and other curricular material and the 
development of methods of countering their effects on students. 

12) Language Assessment - The development of procedures to 
identify students whose dominant language is not English and 
to assess their English language proficiency (and before 
placement in special education classes.) 

13) Resource Identification - The identification of federal* state 
and other resources that would assist in race/national origin 
desegregation, except that the recipient may not assist in the 
preparation of applications for financial assistance. 

1 On October 19, 1970, the NAACP Legal Defense and Education Fund filed 
suit alleging six different causes of action charging the Department of 
Health* Education and Welfare (HEW) with refusing to take action against 
school districts under court order requiring desegregation; refusing to 
enforce Title VI against higher education systems; refusing to initiate 
enforcement proceedings against school districts that had reneged on 
existing desegregation plans; refusing to terminate Federal funds to 
school districts that had been the subject of enforcement proceedings for 
more than two years; and refusing to abide by Supreme Court decisions in 
evaluating desegregation plans. ( Adams v. Richardson ) 
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APPENDIX A 



SAN FRANCISCOOCR/DQE 
Elementary/Secondary 



A. 
B. 
C. 
D. 

£. 



Recipient: 
Date: 

General Basis: 
Employee Type: 
Issue(s) : 



F. Finding (s) j 



Hawaii - Department of Education 
May 29, 1984 

Asian/Pacific Islander and Sex 
Administrative and Managerial Staff 

(1) Discriminatory policies, practices or 
procedures related to the process of 
identifying and attempting to persuade persons 
to apply for employment; recruitment practices 
that have the effect of giving preferential 
treatment to nonprotected group members or 
result in disproportionate employment of 
comparison groups. 

(2) Tests, standards, rules or eligibility 
requirements that must be met in order for a 
person to be considered for employment. 
Examples: Past experience or training, test 
scores, recommendations. 

(3) Opportunities to pursue training or other 
methods of job-related development. Examples: 
Payment of tuition, leaves of absence or 
sabbaticals. 

No violation. 



A. Recipient: Hawaii - Department of Education 

B. Date: February 29, 1984 

C. General Basis: Asian/Pacific Islander 

D. Employee Type: Instructional Personnel for students whose 

Primary or Home Language is Other Than English 
(PHLOTE) 

E. Issue(s): (l) Patterns and practices for assignment of 

staff to schools, institutions, programs, 
classes and educational activities in a manner 
that perpetuates racial or ethnic identity. 
(2) The provision ol comparable qualified staff 
to each school, institution, program and 
class. Examples: Qualifications of bilingual 
instructional personnel, teacher certification, 
in-service training of staff. 
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II. E. Issue(s): (continued) 

(3) Tests* standards, rules or eligibility 
•requirements that must be met in order for a 
person to-be considered for employment. 
Examples: Test scores, past experience or 

» training. 

(4) The manner in which selection criteria are 
considered and employment selections made. 
Examples: Rating of applications, composition 
of decision-making committee, numerical limits 
or quotas* 

(5) Failure to identify and provide adequate 
instruction for limited English proficient 
students (LEPS) through the language they can 
understand best, as well as effective 
instruction in English until students are able 
to function effectively in regular programs; 
discriminatory treatment of such students. 

(6) The process and procedures by which 'a 
recipient assesses the degree of linguistic 
function or ability (language proficiency in 
both English and the native language) of each 
student so as to place the student inv& 
category by language proficiency. Examples: 
Relative language proficiency tests, structured 
bilingual interviews. 

(7) The procedures used to identify the nature 
and extent of each students educational needs 
and to prescribe and implement an appropriate 
education prograiiTthat will satisfy the 
diagnosed educational needs* 

(8) Criteria by which students are exited 
(transferred to the regular education program) 
from a transitional bilingual educaton program. 

F. Finding(s): Violation found and a corrective action plan 
adopted and being monitored. 



A. Recipient: Hawaii - Department of Education 

B. Date: April 24, 1984 
C General Basis: National Origin 

D. Employee Type: Student/Class Action 

E. Issue(s): (1) The process or procedures by which a. 

recipient identifier each students primary or 
home language. Examples: Home visits, teacher 
observation. 
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III* £. Issue (s): 



F. Finding(s): 



(continued) 

(2) The process and procedures by which a 
•recipient assesses the degree of linguistic 

function or ability (language proficiency in 
both English and the native language) of each 
student so as to place the student in a 
category by language proficiency* Examples: 
Relative language proficiency tests, structured 
bilingual interviews* 

(3) The procedures used to identify the nature 
and extent of each student's educational needs 
and to prescribe and implement an appropriate 
education program that will satisfy the 
diagnosed educational needs. 

M) Criteria by which students are exited 
(transferred to the regular education program) 
from a transitional bilingual education program. 
(5) Other PHLOTE issue. 

Violation found and corrective action plan 
adopted and being monitored. 



IV. A. Recipient: Hawaii - Department of Education 

B. Date: May 29, 1984 

C. General Basis: Asian/Pacific Islander 

D. Employee Type: Administrative and Managerial Staff 

E. Issue (s) : Intimidation, coercion, or threatening of an 

employee because he/she has made a complaint, 
testified or participated in an investigation 
or proceeding in relationship to alleged 
discrimination by the recipient. 

F. Finding(s)': No violation. 



A. Recipient: Hawaii - Department of Education 

B. Date: March 7, 1985 

C. General Basis: Race/Non-Minority White 

D. Employee Type: Student 

E. Issue(s) : (1) Failure to ensure that student/ 

beneficiaries are afforded their rights to 
equal treatment in a nondiscriminatory manner 
and are not subjected to retaliation for making 
or assisting in a discrimination complaint. 
(2) The intimidation, coercion or threatening 
of a student/beneficiary because he/she has 
made a complaint, assisted or participated in 
an investigation or hearing in relationship to 
alleged discrimination by the recipient. 
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E. Issue(s): (continued) 

(3) The subjecting of student/beneficiaries to 
improper conduct that is a term of receiving 
services or benefits; improper t ■ intimidating 
conduct that substantially interferes with the 
equitable delivery of services or benefits. 
Examples: Sexual harrassmenti racist or sexual 
remarks made by an instructor in the classroom. 

F. Pinding(s): No violation. 



VI. 



A. 
B. 
C. 

D. 
E. 



Recipient: 
Date: 

General Basis: 

Employee Type: 
Issue (s) : 



P. Finding(s): 



Hawaii - Department of Education 
July 9, 1985 

Asian/Pacific Island, Non-Minority White, Male 
(reverse discrimination) 

(1) Policies, standards and requirements that 
must be met in order for a student/beneficiary 
to be considered for an award, honor or prize. 
Examples: Teacher recommendations, special 
talents or abilities. 

(2) The manner in which selection of student 
beneficiaries for awards and honors are made. 
Examples: Composition of decision-making 
committee, rating of candidates. 

(3) procedures for ensuring that the overall 
distribution of awards and honors does not have 
a discriminatory effect or disproportionate 
impact on protected group members. 

No violation. 
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SEATTLE-OCR/DOE - TITLE IX 
Elementary/Secondary 



APPENDIX B 



Recipient: East Valley School District #361 

Date: December 31, 1984 

General Basis: Sex 

Employee Type: Student/Staff 

Issue(s): (l) Athletics - failure to accommodate 

effectively the interests and abilities of 
students and to ensure that equal 
opportunity for protected group members 
exists in all aspects of intercollegiate, 
interscholastic and intramural c ports 
competition and programs? failure to 
provide reasonable and proportional 
opportunities for obtaining athletic 
financial assistance; provision of special 
services for student athletes in a manner 
that adversely impacts on the 
opportunities provided to protected group 
members. 

(2) Equivalent assignment and compensation 
of coaching staff. Examples: Salary, 
fringe benefits, leave, training, duration 
of contract. 

(3) The provision of equal opportunity to 
receive coaching benefits and services in 
overall athletic program. Examples: 
Participation/coach ratio. 

Finding(s): Complaint not ticrrly. 



11 • A. Recipient: Salem School District 24J 

Date: December 31, 1984 

General Basis: Sex 
Employee Type: Student 

Issue(s): Discriminatory policies, practices, 

procedures or standards used to measure 
academic performance or achievement; or 
that have a disproportionate impact on 
protected group members; failure to ensure 
that students/beneficiaries are afforded 
their rights to equal treatment in a 
non-discriminatory manner and are not 
subjected to retaliation for making or 
assisting in a discrimination complaint. 
F. Finding(s): Complaint patently frivolous. 
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III. A. Recipient: 

B. Date: 

C. General Basis: 

D. Employee Type: 
£• Issue (s): 



Finding(s) x 



Tacoraa School District #10 

January 30, 1985 

Sex 

Student 

(1) Provision of the necessary athletic 
equipment, supplies and facilities for all 
students. Examples: Uniforms, instructional 
devices, practice and competitive facilities. 

(2) Scheduling of games and practice times. 
Examples: Number of competitive events, time 
of day events and practices are scheduled, 
pre and post-season competition. 

(3) Provision of equivalent opportunity to 
travel and equivalent per diem allowances. 
Examples: Modes of transportation, housing 

■JEH tni shed ,d uring t r a vel , dining arrangements. 

(4) Equiva ienT^r^vf sKS^f publication s*ancl« 
other promotional devices, sports informa- 
tion personnel and access to other publicity 
resources. Examples: Provision of 
cheerleading. 

Unknown. 



IV. A. Recipient: Mercer Island School District #400 

B. Date: February 20, 1985 

C. General Basis: Sex 

D. Employee Type: Student 

E. Issue(s): Athletics * failure to accommodate 

effectively the interests and tbilities of 
students and to ensure that equal 
opportunity for protected group members 
exists ir. «11 aspects of intercollegiate, 
interscholastic and intramural sports 
competition and programs; failure to provide 
reasonable and proportional opportunities 
for obtaining athletic financial assistance; 
provision of special services for student 
athletes in a manner that adversely impacts 
on the opportunities provided to protected 
group members. 

F. Finding(s): Complaint withdrawn, complainant achieves 

results. 



V. A. Recipient: Bellovue School District #405 

B. Date: February 20, 1985 

C. General Basis: Sex 

D. Employee Type:; Student 
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v. 


E. 


Issue(s) : 


Athletics - failure to accommodate 








effectively the interests and abilities of 








students and to ensure that equal 








opportunity for protected group members 


1 






exists in all aspects of intercollegiate, 






* 


interscholastic and intramural sports 








competition and programs? failure to provide 








reasonable and proportional opportunities 








for obtaining athletic financial assistance; 








provision of special services for student 








athletes in a manner that adversely impacts 








on the opportunities provided to protected 








group members. 




F. 


Finding(s) : 


Complaint withdrawn, complainant achieves 








results. 


T " vi. L 


*~A. 




Lake*Washinaton*School^.Di«:tr.i>fr 




B. 


Date: 






C. 


General Basis: 


Sex 




D. 


Employee Type: 


Student 




E. 


Issue(s) : 


Athletics - failure to accommodate 








effectively the interests and abilities of 








students and to ensure that equal 








opportunity for protected group members 








exists in all aspects of intercollegiate, 








interscholastic and intramural sports 








competition and programs; failure to provide 








reasonable and proportional opportunities 








for obtaining athletic financial assistance; 








provision of special services for student 








athletes in a manner that adversely impacts 








on the opportunities prc"i<*ed to protected 








group members. 




F. 


Finding(s) : 


Complaint withdrawn, complainant achieves 








results. 


VII. 


A. 


Recipient: 


Northshore School District #417 




B. 


Date: 


February 20, 1985 




c. 


General Basis: 


Sex 




D . 


Employee Type: 


Student 




E. 


Issue(s) : 


Athletics - failure to accommodate 








effectively the interests and abilities of 








students and to ensure that equal 








opportunity for protected group members 








exists in all a .pects of intercollegiate, 








interscholastic and intramural sports 








competition and programs; failure to provide 
• 
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VII. E. Issue(s) : (continued) reasonable and proportional 

opportunities for obtaining athletic 
financial assistance; provision of special 
services for student athletes in a manner 
that adversely impacts on the opportunities 
provided to protected group members. 
F. Finding(s): Complaint withdrawn, complainant achieves 

results. 



VIII. 



A. 
B. 
C. 
D. 
E. 



Recipient: Issaguah School District #411 

Date: February 20, 1985 

General Basis: Sex 
Employee Type: Student 

Issue(s) : Athle^icr - failure to accommodate 

effectively the interests and abilities of 
students and to ensure that equal 
opportunity for protected group members 
exists in all aspects of intercollegiate, 
interscholastic and intramural sports 
— - , c om pe t i t i o n a ndprog rams ; failure to provide 

reasonable andpropoTt*£bhal*opportunities^_^. 
for obtaining athletic financial assistance; 
provision of special services for student 
athletes in a manner that adversely impacts 
on the opportunities provided to protected 
9^oup members. 

Finding(s): Complaint withdrawn, complainant achieves 

results. 



JV 



B. 
C. 
D. 
E. 



Date: 

General Basis: 
Employee Type: 
Issue(s) : 



F. Finding(s, : 



February 20, 1985 
Sex 

Student 

Athletics - failure to accommodate 
effectively the interests and abilities of 
students and to ensure that equal 
opportunity for protected group members 
exists in all aspects of intercollegiate, 
interscholastic and intramural sports 
competition and programs; failure to provide 
reasonable and proportional opportunities 
for obtaining athletic financial assistance; 
provision of special services for student 
athletes in a manner that adversely impacts 
on the opportunities provided to protected 
group members. 

Complaint withdrawn, complainant achieves 
results. 
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A. 
B. 
C. 
D. 
E. 



Recipient: Tacoma School District #10 

Date: March 27, 1985 

General Basis: Sex 
Employee Type: Student 

Issue(s): (l) provision of necessary athletic 

equipment, supplies and facilities for all 
students. Examples: Uniforms, sports- 
specific equipment and supplies, locker 
rooms. 

(2) Scheduling of games and practice 
sessions. Examples: Number of competitive 
events, number and length of practice 
opportunities. 

(3) Provision of equivalent opportunity to 
travel and equivalent per diem allowances. 

' Examples: Modes of transportation, length of 

stay. 

(4) Equivalent provision of publications and 
other promotional devices, sports informa- 
tion personnel and access to other publicity 
resources. Examples: Provision of 
cheerleading. 

F. Findirig(s): Complaint withdrawn, complainant achieves 

results. 



XI. 



A. 
B. 
C. 
D. 
E. 



Recipient: We^Ipinlt^^^ — ' — — — 

Date: • April 15, 1985 

General Basis: Sex 
Employee Type: Student 

Issue(s) : (1) Failure to accommodate effectively the 

interests sr-d abilities of students end to 
ensure that equal opportunity for protected 
group members exists in all aspects of 
intercollegiate, interscholastic and 
intramural sports competition and programs; 
failure to provide reasonable ai 
proportional opportunities for obtaining 
athletic financial assistance; provision of 
special services for student athletes in a 
manner that adversely impacts on the 
opportunities provided to protected group 
members. 

(2) Other athletic issues. 
Findings): Investigation found no violation. 



5 



Lie 



IS 4 



150 



Renton School District 

June 4, 1985 

Sex 

Student 

(1) Failure to orovide or keep information 
required by Title XX regulations, failure to 
maintain confidentiality of records. 

(2) Failure to adopt, iicplement or adhere to 
administrative procedures required by 
regulations enforced by OCR. 

(3) The adoption, publication and continuing 
implementation of grievance procedures that 
incorporate appropriate due process 
standards and provide for the prompt and 
equitable resolution of complaints alleging 
discriminatory action. Examples: 
Opportunity for hearing, notice of 
opportunity for parental participation, 
review procedures. 

Violation corrected, remedial action 
completed. 



Federal Hay School District 

June 17, 1985 

Sex 

Student 

(1) Policies, practices or procedures 
regarding the hiring of employees that 
TesQlfin^the^exclu sion i of pr otected group 
members; discrirai natory pract^ces^that*"^" — ■ 
result in identifiable patterns of 
employment regarding comparison grou&s; 
hiring practices that have a discriminatory 
effect or disproportionate impact on 
protected group members. 

(2) Discriminatory policies, practices or 
procedures related to the process of 
identifying and attempting to persuade 
persons to apply for employment; recruitment 
practices that have the effect of giving 
preferential treatment to nonprotected group 
members or result in disproportionate 
employment of comparison groups. 

(3) Practices and procedures used in 
attempting to persuade persons to apply for 
employment with an education program or 
institution and the treatment afforded 
prospective employees. Examples: 
Recruitment team composition, assigned roles 
of r:cruitment team. 
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XII. A. Recipient: 

B. Date: 

C. General Basis: 

D. Employee Type: 

E. Issue(s): 



Finding(s) : 



XIII. A. Recipient: 

B. Date: 

C. General Basis: 

D. Employee Type: 

E. Issue(s): 
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XIII. E. Issue(s): 



Finding(s) ; 



(continued) 

(4) Discriminatory policies, practices or 
procedures regarding the review of 
applicants and the determination or 
selection of those persons to be hired; 
selection policies or practices that have 
the effect of excluding protected group 
members, have a discriminatory impact on 
protected groups or result in dispropor- 
tionate employment of comparison groups. 

(5) Tests, standards, rules or eligibility 
requirements that must be met in order for a 
person to be considered for employment. 
Examples: Past experience or training, test 
scores, recommendations. 

(6) Discriminatory policies or practices 
that result in the disproportionate 
demotion, discipline and/or dismissal of 
comparison groups; demotion, dismissal 
and/or discipline policies or practices that 
have a discriminatory effect on protected 
group members. Examples: Layoffs, position 
downgrading, probation. 

(7) Failure to ensure that employees are 
afforded their rights to equal treatment in 
a nondiscriminatory manner and are not 
subjected to retaliation for making or 
assisting in a discrimination complaint. 

(8) Other employee demotion, dismissal or 
disciplinary issue. 

OCR has jurisdiction, but another agency 
jtfill process . 



XIV. A. Recipient: Shelton School District #309 

B. Date: October 20, 1986 

C. General Basis: Sex 

D. Employee Type: Student 

E. Issue(s) : (1) policies, standards, rules or 

requirements regarding participation in 
student organizations and activities. 
(2) The manner in which selection of 
students for memebership or participation in 
extracurricular organizations and activities 
is made. Examples: Numerical limits or 
quotas, composition of decision-making board. 

F. Finding(s): Complaint not completed. 
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XV. A. Recipient: Enumclaw School District #216 

B. Date: March 17, 1987 

C. General Basis: Sex 

D. Employee Type: Student 

E. Issue(s): (1) Regulations, guidelines, standards or 

rules of behavior used to determine 
offensive conduct/behavior, infractions and 
violations for which students are punished. 
Examples: Appearance codes, separate or 
different rules of behavior for comparison 
groups. 

(2) Subjecting of student/beneficiaries to 
improper conduct that is a term of receiving 
services or benefits, improper or intimi- 
dating conduct that substantially interfers 
with the equitable delivery of services or 
benefits. Examples: Sexual harrassment, 
racist or sexual remarks made by an 
instructor in the classroom, differential 
treatment of protected group members. 

F. ' Finding(s): Complaint not completed. 



XVI. A. Recipient: Oregon Department Of Education 

B. Date: June 10, 1987 

C. General Basis: Sex 

D. Employee Type: Staff 

E. Issue(s): Regulations, rules, behavioral codes and 

measures of performance that establish the 
standards which, if not met, are grounds for 
demotion : dismissal or discipline of 
employees; criteria used to determine 
employees to be dismissed when layoffs occur. 
"" 11 fc ' ."" r j ydiraTs)' ; ' 1 '■■Coroplaint M jiot. w timely. 



XVII. A. Recipient: Puyallup School District 

B. Date: November 16, 1987 

C. General Basis: Sex 

D. Employee Type: Student 

E. Issue(s): The determination and effective accommo- 

dation of the athletic interests and 
abilities of students. Examples: 
Assessment/determination of athletic 
interests and abilities, levels of 
competition available, quality of 
participation opportunities. 

F. Finding (s) : Lac' of jurisdiction. 
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APPENDIX C 



SEATTLE-OCR/DOE - TITLE VI 
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APPENDIX C 

SEATTLE-OCR/DOE - TITLE VI 
Elementary/Secondary 



A. Recipient: North Slope Burough School District 

B. Date: December 12, 1984 

C. General Basis: Race/National Origin 

D. Employee Type: Student/ Staff 

E. Issue(s): (1) The provision of staff for programs 

and educational activities in a manner 
that results in or perpetuates 
racial/ethnic identity of schools* 
programs or classes; failure to provide 
staff of comparable quality and/or 
comparable student/teacher ratios; 
staffing that results in discriminatory 
delivery of program services or has a 
disproportionate impact upon members of a 
protected class group. 
(2) Policies, practices or procedures 
regarding the hiring of employees that 
result in the exclusion of protected group 
members; discriminatory practices that 
result in identifiable patterns of 
employment regarding comparison groups; 
. hiring practices chat have a 

discriminatory effect or disproportionate 
impact on protected group members • 

F. Finding(s): No jurisdiction over the subject matter. 



II* A. Recipient: 

B. Date: 

C. General Basis: 

D. Employee Type: 

E. Issue(s): 



Seattle School District 
March 13. 1965 
Race/National Origin 
Student 

(1) Discriminatory policies/ practices or 
procedures regarding the assignment of 
students/beneficiaries to schools or 
institutions; assignment practices that 
result in identifiable schools or have a 
discriminatory effect on protected group 
members • 
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II. E. 


Issue(s) : 


(continued) 






(2) Policies, practices or procedures that 






result in provisions of inequitable 






transportation services; provision of 






transportation services in a manner that 






has a discriminatory effect or 






disproportionate impact on protected group 






students. 


F. 


Finding(s) : 


Complaint not timely. 


III. A. 


Recipient: 


Hydaburg City School District 


B. 


Date: 


March 29, 1985 


C. 


General Basis: 


Race/National Origin 


D. 


Employee Type: 


Student 


E. 


Issue(s) : 


(1) Failure to ensure that student/ 






beneficiaries are afforded their rights to 






equal treatment in a nondiscriminat" ry 






manner and are not subjected to 




j 


retaliation for making or assisting in a 






discrimination complaint. 






(2) The subjecting of student/ 






beneficiaries to improper conduct that is 






a term of receiving services or benefits; 






improper or intimidating conduct that 






substantially interfers with the equitable 






delivery of services or benefits. 






Examples: Sexual harrassment, racist or 






sexist remarks made by an instructor in 






the classroom, different treatment of 






protected group members. 


F. 


Finding(s) : 


Complaint not completed. 


IV. A. 


Recipient: 


Seattle School District #1 


B. 


Date: 


August 22, 1985 


C. 


General Basis: 


Race/National Origin 


D. 


Employee Type: 


Student 


E. 


Issue(s) : 


(1) The process used to locate s' udent/ 






beneficiaries with demonstrated 






achievement and/or potential abilities who 






require differentiated educational 






programs. Examples: Teacher recommen- 






dation, test scores. 






(2) Standards and procedures used to 






evaluate the achievement or potential of 






gifted and talented students/beneficiaries 






(after the preliminary identification has 






been made). 
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IV. E. Issue(s): (continued) 

(3) The assignment of students diagnosed 
as having outstanding abilities to 
differentiated programs designed to meet 
their education needs. 

(4) Other assignment to programs for 
gifted and talented issue. 

F. Finding(s): Remains open. 



A. Recipient: Krangell Public School District 

B. Date: September 12, 1985 

C. General Basis: Race/National Origin 

D. Employee Type: Employee/Staff 

E. Zssue(s): (1) Policies, practices or procedures 

regarding the hiring of employees that 
result in the exclusion of protected group 
members; discriminatory practices that 
result in identifiable patterns of 
employment regarding comparison groups; 
hiring practices that have a discrimi- 
natory effect or disproportionate impact 
on protected group members. 

(2) Discriminatory policies* practices or 
procedures regarding application for 
employment with an education institution 
or program; processing of applications in 
a manner that has a discriminatory effect 
on protected group members; any 
application requirement that has the 
effect of excluding or dissuading 

^o^ecjtfe<Ugroup*roembers*»f rom~applying**for — 

employment or that results in 
disproportionate employment of comparison 
groups. 

(3) Discriminatory policies* practices or 
procedures regarding the review of 
applicants and the determination or 
selection of those persons to be hired; 
selection policies or practices that have 
the effect of excluding protected group 
members* have a discriminatory impact on 
protected group members or result in 
disproportionate employment of comparison 
groups. 

(4) The manner in which selection criteria 
are considered and employment selections 
are made. Examples: Rating of applica- 
tions, interview ratings* numerical limits 
or quotas* consideration of personal 
questions asked during interviews. 

F. Finding(s): Complaint not completed. 
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Recipient: 
Date: 

General Basis: 
Employee Type: 
Issue(s) : 



Finding(s) : 



Fairbanks North star Borough 
September 25, 1985 
Race/National Origin 
Student 

(1) Practices, policies or procedures 
regarding the assignment or placement of 
students/beneficiaries which result in 
discriminatory identification, evaluation 
and/or placement of protected group 
students entitled to special programs of 
institution; or disproportionate impact or 
discriminatory effect of assignment 
practices on protected group students. 

(2) Policies, practices and procedures 
regarding the assignment of students 
within schools or programs; assignment 
practices that result in identifiable 
classes or have a discriminatory effect or 
disproportionate impact on protected group 
members. 

(3) Standards, rules, principles and 
measures used to determine the classes to 
which students are assigned. Examples: 
Sex separate physical education or 
vocational education classes. 

(4) The practice of grouping students 
within grade levels as programs according 
to their estimated capacity to learn or 
perform. 

Complaint withdrawn without benefit to 
— complai nantr: —~ ~~ ' — 



Recipient: Wapato School District 

Date: 

General Basis: Race/National Origin 
Employee Type: Student 

Issue(s): (l) Regulations, guides, standards or 

rules of behavior used to determine 
offensive conduct/behavior, infractions 
and violations for which students are 
punished. Examples; Appearance codes, 
separate or different rules of behavior 
for comparison groups. 
(2) Physical punishment as a method of 
discipline; punishment inflicted directly 
on the body. 
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VII. E. Issue(s): (continued) 

(3) The temporary barring or exclusion of 
students from an education program or 
institution as a method -of discipline; 
interruption of program participation due 
to disciplinary infractions. Examples: 
Comparability of length of suspension* 
disproportionate suspension rates. 
• (4) Permanent dismissal or exclusion of 

students from an education program as a 
method of discipline; cessation of program 
participation ^ue to disciplinary 
» infractions. Examples: Disproportionate 
expulsion rates. 
F. Finding(s): Investigation found no violation. 



VIII. A. Recipient: Alaska Department of Education 

B. Date: December 31. 1985 

C. General Basis: Race/National Origin 

D. Employee Type: Student 

E. Issue(s): The methods established for the allocation 

of Federal. State or local education 
funds; distribution of funds in a manner 
, that provides equal opportunity and access 

to services and benefits of education 
programs or activities by all 
student/beneficiaries. Examples: Funding 
formulas. 

F. Finding(s): Investigation found no violation. 



A. 


Recipient: 


Seattle School District 


B. 


Date: 


January 31. 1986 


C. 


General Basis: 


Race/National Origin 


D. 


Employee Type: 


None listed 


E. 


Issue(s) : 


None listed 


F. 


Finding(s) : 


Complaint not completed 
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A. Recipient: Tacoma Public School - Bilingual Program 

B. Date: March 5, 1986 

C. General Basis: Race/National Origin 

D. Employee Type: Employee/Staff 

2. Issue(s): (1) Discriminatory policies, practices or 

procedures regarding application for 
employment with an educational institution 
or program; processing of applications in 
a manner that has a discriminatory effect 
on protected group members; any 
application requirement that has the 
effect of excluding or dissuading 
protected group members from applying for 
employment or that results in 
disproportionate employment of comparison 
groups. 

(2) Forms that must be submitted and 
information supplied as part of the 
application process. Examples: 
Preadmission inquiries about health or 
family status. 

(3) A series of actions, starting with 
receipt of an application, that lead to 
consideration for employment; the 
treatment afforded application forms and 
all supplemental information. 

(4) Discriminatory policies, practices or 
procedures regarding the review of 
applications and the determination or 
selection of those persons to be hired; 
selection policies or practices that have 

,the«of f ec t~ o C ex eluding, protected group 

members/ have a discriminatory Impact on 
protected groups or result in dispropor- 
tionate employment of comparison groups. 

(5) Tests, standards, ruies or eligibility 
requirements that must be met in order for 
a persou to be considered for employment. 
Examples: Past experience or training, 
test scores » recommendations. 

(6) The manner in which seloction criteria 
are considered and employment selections 
are made. Examples: Rating of 
applications* composition of decision- 
making board* consideration of personal 
questions asked during interviews. 

F. Finding(s): No jurisdiction over subject matter. 
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XI. 



A. 
B. 
C. 
D. 
E. 



Recipient: 
Date : 

General Basis: 
Employee Type: 
Issue(s) : 



Finding(s): 



Walla Walla School District 
April 9, 1986 
Race/National Origin 
Student 

(1) Policies, practices or procedures that 
result in the inequitable or inaccessible 
provision of services that are not part of 
the academic curriculum or program 
services, but support and/or contribute to 
them; provision of such services in a 
manner that has a discriminatory effect on 
protected group members or results in 
disproportionate participation of 
comparison groups. 

(2) Discriminatory policies, practices or 
procedures in the awarding of all forms of 
financial assistance designed to help 
sutdents finance enrollment or associated 
costs in academic programs; policies or 
practices that result in unequal 
distribution of financial assistance among 
comparison groups. Examples: 
Scholarships, grants-in-aid, loans, 
waivers. 

Complaint not completed. 



XII » A » Recipient: Grandview School District 

B. Date: May 13, 1986 

C. General Basis: Race/National Origin 

D. Employee Type: Student 

E. Zssue(s): (l) physical punishment as a method of 

discipline; punishment inflicted directly 
on the body. 

(2) Other discipline issue. 

F. Finding(s): Investigation found no violation. 
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XIII. A. Recipient: 

B.. Date: 

C? General Basis: 

D. Employee Type: 

E. Issue(s): 



Finding(s): 



Fairbanks North Star Borough School District 
June 9, 1986 
Race/National Origin 
Employee/Staff 

(1) Tests* standards* rules or eligibility 
requirements that must be met in order for a 
person to be considered for employment. 
Exanples: Past experience or training, test 
scores, recommendations. 

(2) The manner in which selection criteria 
are considered and employment selections are 
made. Examples: Rating of applicants* 
interview ratings, numerical limits or 
quotas. 

Complaint withdrawn* complainant achieves 
results desired. 



XIV. A. Recipient: Seattle School District 

B. Date: July 15* 1986 

C. General Basis: Race/National Origin 

D. Employee Type: Student 

E. Issue(s): Failure to snsure that administrative 

policies* practices and procedures that are 
essential to the provision of equal 
education opportunity are provided in 
accordance with regulatory requirements and 
do not result in discriminatory effect or 
disproportionate impact on protectee" group 
members. This includes the policies, 
practices and procedures of state agency 
recipients. 

F. Finding(s): Complaint not completed. 



XV. A. Recipient: Grandview School District 

B. Date: July 25* 1986 

C. General Basis: Race/National Origin 

D. Employee Type: Employee/Staff 

E. Issue(s): (1) Policies, practices or procedures 

regarding the hiring of employees that 
result in the exclusion of protected group 
members; discriminatory practices that 
result in identifiable patterns of 
employment regarding comparison groups; 
hiring practices that have a discriminatory 
effect or disproportionate impact on 
protected group members. 
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(continued) 

(2) Discriminatory policies, practices or 
procedures related to the process of 
identifying and attempting to persuade 
persons to apply for employment; recruitment 
practices that have the effect of giving 
preferential treatment to nonprotected group 
members or result in disproportionate 
employment of comparison groups, 

(3) Practices and procedures used in 
attempting to persuade persons to apply for 
employment with an education program or 
institution; and the treatment afforded 
prospective employees. Examples: 
Recruitment team composition, assigned roles 
of recruitment team. 

(4) Policies, practices or procedures that 
result in the delivery of program services 
in a manner that* when viewed in its 
entirety, is inequitable or inaccessible- 
program services that have a discriminatory 
effect or disproportionate impact on 
protected group students. 

(5) The provision of staff for programs and 
educational activities in a manner that 
results in or perpetuates the racial, sexual 
or ethnic identity of schools, programs or 
classes; failure to provide staff of 
comparable quality and/Or comparable 
student /teacher ratios; staffing that 
results in discriminatory delivery of 
program services or has a disproportionate 
impact upon members of a protected group. 

(6) The provision of comparable numbers of 
teachers or instructors (as compared to the 
number of students) for each school, 
institution, program or class. 
Complaint patently frivolous. 
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XVI. A. Recipient: North Slope Borough School District 

B. Date: September 2, 1986 

C General' Basis: Race/National Origin 
Smpjoyee Type: Employee/Staff 

E. Itfsue(s): '(1) Failure~to-ensure that employees are 

afforded their rights to equal treatment in 
a nondiscriminatory manner and are not 
subjected to retaliation for making or 
assisting in a discrimination complaint. 
Does not include grievance procedures or due 
process rights. 

(2) The intimidation, coersion or 
threatening of an employee because he or she 
has made a complaint, testified or 
participated in an investigation or 
proceeding in relationship to alleged 
discrimination by the recipient. 

(3) The subjecting of an employee to 
improper conduct as a condition of receiving 
services or benefits; improper or 
intimidating conduct that substantially 
interfers with job performance. Examples: 
Sexual harrassment, differential treatment 
ot comparison groups. 

(4) Discriminatory policies or practices 
that result in the disproportionate 
demotion, discipline and/or dismissal of 
comparison groups; demotion, dismissal 
and/or discipline policies or practices that 
have a discriminatory effect on protected 
group members. Examples: Layoffs, position 
downgrading, probation. 

F. Finding(s): OCR has jurisdiction, but another agency 

will process. 

XVII. A. Recipient: Shelton School District 1309 

B. Date: October 20, 1986 

C. General Basis: Race/National Origin 

D. Employee Type: Student 

E. Issue(s): (l) Policies, standards, rules or 

requirements regarding participation in 
s" dent organizations and activities. 
(*./ The manner in which selection of 
students for membership or participation in 
extracurricular organizations and activities 
is made. Examples: Numerical limits or 
quotas, composition of decision-making board. 

F. Finding(s): Complaint not completed. 
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XVIII. 



Recipient: 
Date: 

General Basis: 
Employee Type: 
Issue(s) : 



Finding(s): 



Reynolds School District 17 
January 21, 1987 
Race/National Origin 
Student 

Physical punishment as a method of 
discipline; punishment inflicted directly 
on the body. 

Investigation found no violation. 



XIX. 



A. 
B. 
C. 
D. 
E. 



Recipient: Enumclaw School District 1216 

Date: March 17, 1987 

General Basis: Race/National Origin 
Employee Type: Student 

Issue(s): (1) Regulations, guides, standards or 

rul^s of behavior used to determine 
offensive conduct/behavior, infractions 
and violations for which students are 
punished. Examples: Appearance codes, 
subjective definitions of offensive 
conduct/behavior. 
(2) The subjecting of 

student/beneficiaries to improper conduct 
that is a term of receiving services or 
benefits; improper or intimidating conduct 
that substantially interfers with the 
equitable delivery of services or 
benefits. Examples: Racist or sexist 
remarks made by an instructor in the 
classroom, different treatment of 
protected group members. 
Finding(s): Complaint not completed. 



XX. A. Recipient: Seattle School District |l 

B. Date: April 7, 1987 

C. General Basis: Race/National Origin 

D. Employee Type: Student 

E. Issue(s): (1) Regulations, guides, standards or 

rules of behavior used to determine 
offensive conduct/behavior; infractions 
and violations for which students are 
punished. Exemples: Separate or different 
rules of behavior for comparison groups, 
subjective definitions of offensive 
conduct/behavior. 

(2) Other assignment to program for gifted 
and talented issue. 
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xx. 



Issue(s) : (continued) 

(3) The adoption, publication and 
continuing implementation of grievance 
procedures that incorporate appropriate 
due process standards and provide for the 
prompt and equitable resolution of 
complaints alleging discriminatory action; 
the establishment of procedural, due 
process safeguards with respect to 
identification, notification evaluation 
and-placement of handicapped persons at 
the elementary and secondary level. 
Examples: Due process procedures in the 
administration of discipline, opportunity 
for hearing, third party representation/ 
representation by counsel, review 
procedures. 

Finding(s): Investigation found no violation. 



XXI. 



Recipient: Marysville School District 

Date: April 8, 1987 

General Basis: Race/National Origin 
Employee Typo: Student 

Issue (s): (1) The subjecting of student/benefi- 

ciaries to improper conduct that is a term 
of receiving services or benefits; 
improper or intimidating conduct that 
substantially inter fers with the equitable 
delivery of services or benefits. 
Examples: Racist or sexist remarks made by 
an inftructor in the classroom, 
differential treatment of protected grcup 
members . 

(2) Other student rights issue. 
Finding(s): Investigation found no violation. 



XXII. A. Recipient: Seattle School District #1 

B. Date: Kay 22, 1987 

C. General Basis: Race / National Origin 

D. Employee Type: Scucant 

E. Issue(s): (1) The temporary barring or exclusion of 

students from an education program or 
inttitution as a method of discipline; 
interruption of program participation due 
to disciplinary infraction. Examples: 
Comparability of length of suspension, 
disproportionate suspension rates. 
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XXII, E. Issue(s): (continued) 

(2) The intimidation* cocrsion or 
threatening of a student/beneficiary 
because he or she has made a complaint, 
assisted or participated in an 
investigation or hearing in relationship 

to alleged discrimination by the recipient. 

(3) The subjecting of 

student/beneficiaries to improper conduct 
that in term of receiving services 
benefits; improper or intimidating conduct 
that substantially interfers with the 
equitable delivery of services or 
benefits. Examples: Racist or sexist 
remarks made by an instructor in the 
classroom* differential treatment of 
protected group members. 
F. Finding(s): Investigacion found no violation. 



XXIII. A. 

B. 
C. 
D. 
E. 



Recipient: 
Date: 

General Basis: 
Employee Type: 
Issue(s) : 



Findings(s): 



Seattle School District tl 
June 15, 1987 
Race/National Origin 
Student 

Pattern and practices for assignment of 
staff to schools, institutions, programs, 
classes and educational activities in a 
manner that perpetuates racial or ethnic 
identity. 

No jurisdiction over subject matter. 



XXIV. 



Recipient: 
Date: 

General Basis: 
Employee Type: 
Issue(s) : 



Finding(s) : 



Moses Lake School District #161 
July 29, 1987 
Race/National Origin 
Employee/Staff 

Tests, standards, rules or eligibility 
requirements that must be met in order for 
a person to be considered for employment. 
Examples: Past experience or training, 
test scores, recommendations. 
OCR has jurisdiction, but another agency 
will process. 
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XXV: A. Recipient: Salem/Keixer School District 

B. Date: August 26, 1987 

C. General Basis: Race/National Origin 

D. Employee Type: Employee/Staff 

E. Issue(s): (1) Forms that must be submitted and 

information that must be supplied as part 
of the application process. Examples: 
Preadmission inquiries about health or 
family status. 

(2) Other employee evaluation or treatment 
issue. 

F. Finding(s): OCR has jurisdiction, but another agency 

will process. 



XXVI. 



A. 
B. 
C. 
D. 
E. 



Recipient: 
Date: 

General Basis: 
Employee Type: 
Issue(s) : 



Finding(s): 



Tacoma School District tlO 
September 15* 1987 
Race/National Origin 
Student 

Procedures used to identify the nature and 
extent of each student's educational needs 
and to prescribe and implement an 
appropriate education program that will 
satisfy the diagnosed educational needs. 
Remains open. 



XXVII. 



Recipient: 
Date: 

General Basis: 
Employee Type: 
Issue(s) : 



Finding(s): 



Seattle School District 
September 24, 1987 
Race/National Origin 
Student 

Intimidation, coersion or threatening of a 
student/beneficiary because he/she has 
made a complaint, assisted or participated 
is as investigation or hearing in 
relationship to alleged discrimination by 
the recipient. 
Remains open. 



XXVIII. A. Recipient: Tacoma School District 

B. Date: October 9, 1987 

C. General Basis: Race/National Origin 

D. Employee Type: Employee/Staff 

E. Issue(s): Practices and procedures used in 

attempting to persuade persons to apply 
for employment with an education program 
or institution and the treatment afforded 
prospective employees. Examples: 
Recruitment team composition, assigned 
roles of recruitment team. 

F. Finding(s): OCR has jurisdiction, but another agency 

will process. 
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XXIX: 



A. 
B. 
C. 
D. 

E. 



Recipient: 
Date: 

General Basis: 
Employee Type: 
Issue(s) : 



F. Finding(s) : 



Bremerton School District tlOO-C 
April 3, 1987 
Race/National Origin 
Student/Staff 

(1) Tests, standards or rules that must be 
met in order for a person to be considered 
for selection. Examples: Residency 
requirements, financial status, grade point 
average, course work prerequisites. 

(2) The manner in which selection criteria 
are considered and employment selections 
are made. Examples: Rating of applica- 
tions, interview ratings, consideration of 
personal questions asked during interviews. 
No jurisdiction over the institution. 



XXX. 



Recipient: 
Date: 

General Basis: 
Employee Type: 
Issue(s) : 



Finding(s) : 



Seattle School District 
December I, 1987 
Hace/ National Origin 
Student 

(1) Procedures for interpreting evaluation 
data and making decisions as to the 
placement or referral of persons diagnosed 
as having physical or mental impairments. 
Examples: Procedures to ensure that 
information used is documented and 
carefully considered by an appropriate 
decision-making group, overinclusion of 
protected group students. 

(2) Policies and procedures for providing 
individual academic instruction designed to 
help students with courses in which they 
are experiencing difficulty; procedures for 
obtaining tutoring services; the manner in 
which tutoring services are provided. 
Remains open. 
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APPENDIX D 



OCR ELEMENTARY/SECONDARY/POST SECONDARY 
NATIONAL ENFORCEMENT ACTIVITIES 



ERIC 



APPENDIX D 



OCR ELB5OTARY/SBCONDARY/POST SECONDARY 
NATIONAL ENFORCEMENT ACTIVITIES 



Complaints Complaints Compliance Reviews Compliance Reviews 

Jtoeiyed^ Closed Ini t ia ted Closed 

1S87 1,971 2,197 zfe ~27T" 

198b 2,649* 2,796** 196 208 

1985 2,240 2,045 289 301 

1984 1,934 1,966 220 224 

1983 1,946 2,264 287 281 

* 515 brought by single complainant 
** 641 involved single complainant 
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The following information concerns the reasons why complaints and compliance reviews were closed: 

COMPLAINTS 

Administrative No Corrective Administrative Referred To 

Closure* Violation Action Secured t Enforcement _ Justice Depar tment 

1987 1,032 534 611 3 4 

1986 l/j49 494 945 9 o 

1985 776 610 654 20 0 

1984 729 578 639 22 3 

1983 877 613 61S 2 17 

COMPLIANCE, REVIEWS 

1987 3 67 206 

1986 5 59 145 

1985 5 82 214 

1984 2 60 159 
1983 3 82 196 

* Administrative Closure could be based on any of 17 reasons, examples of which include: 
no jurisdiction over the institution, complaint not timely* complainant cannot bo located, 

COmDlaint DatentlV frivOlOUS Or Cttnolalnt nrtf ne*r*n\traA 



complaint patently frivolous or complaint not completed 
O 2045a 
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Mr. Orfield. My name is Gary Orfield. I am a professor of Politi- 
cal Science at the University of Chicago. I have been directing a 
study of changing patterns of opportunity for minority students in 
the United States, particularly focusing on a number of our large 
metropolitan areas, including Chicago and Los Angeles. 

I have prepared a long statement for the committee, but I would 
like to summarize it, some of the main points briefly. 

First of all, I think the most important thing for us to keep in 
mind is that American society is changing. Our population is be- 
coming less white and more minority. The number of white stu- 
dents in public schools declined by one-sixth between 1968 and 



. The number of blacks increased by one-twentieth. The number of 
Hispanics doubled. The society is changing. 

. The growth sectors in our society are the groups most disadvan- 
taged in the educational institutions. We have made no progress in 
schpol desegregation since 1972. We have very clear evidence segre- 
gated schools remain today and that they are one of the causes for 
what I will be talking about, which is a declining access of minority 
students to higher education and to the job market. 

There has been a large increase in the number of jobs that need 
higher education and advanced training in our society. There has 
been, in this decade, a very substantial decline in access to higher 
education by the growing sectors of our population, particularly 
young blacks and Hispanics and most particularly young black and 
Hispanic males. 

At the same time this decrease in minority access has been going 
on, we have had almost no significant activity on that issue by the 
Federal Government and the Office for Civil Rights. As far as ele- 
mentary and secondary education goes, the Federal Government 
has become the principal enemy of school desegregation activities 
in the United States and advocated a massive dismantling of school 
desegregation all over the country, announcing the problem has 
been solved. 

We have policies being adopted by many State and local govern- 
ments and school districts, colleges and so forth, that are limiting 
minority access. They are not being held accountable by the Feder- 
al Government for the violations of the Title VI for the 1964 Civil 
Rights Act that may be caused by those policy changes. 

Changes that have the foreseeable effect oi limiting access to col- 
lege and limiting the possibility of completing college, for example. 
This declining opportunity that we have in our higher education 
system directly threatens black and Hispanic communities in the 
United States and is devastating the future, particularly of minori- 
ty men, of course, and of families that they would form. 

The gains of the previous 25 years and access to higher education 
were largely lost by the middle of the eighties as a result not just 
of the lack of civil rights enforcement, but also of the changes in 
the financial aid programs and other kinds of policies that took 
place in the eighties as well as the changes in the policies of State 
governments and colleges and universities which made those col- 
leges accessible and less supportive for minority students. 

Civil rights enforcement, in our judgment, was one of the key 
elements that permitted a tremendous increase in opportunity in 
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higher education between the middle sixties and the middle seven- 
ties, when access to college for minority students reached its peak. 
We believe that the dismantling of that enforcement process is one 
of the key elements that led to the dismantling of opportunity for 
young black and Hispanic students in the United States. 

As part of our project, after we identified the declining access to 
college and the declining completion rates in each of the metropoli- 
tan areas we studied around the country, part of our project was to 
find out what was going on in civil rights enforcement. 

We began to visit the regional offices of the Office for Civil 
Rights and ask why these patterns were occurring, including sever- 
al States that were under court order to increase minority access, 
and what the Federal Government was doing about it. 

After the Washington office of the OCR found out we were doing 
that, they shut off our access to any more regional offices for em- 
ployees to speak to us, refused to answer Freedom of Information 
requests, and generally speaking, intimidated employees and or- 
dered that those who made appointments to speak with us and 
cancel their appointments. 

What we found in the offices we did visit was a deeply demoral- 
ized staff that was being terrorized by very strong opponents of 
civil rights who were running the civil rights issues in the Educa- 
tion Department throughout the Reagan Administration, particu- 
larly in its final years. 

People who believed that they were under extremely rigid con- 
straints who had spent years of work trying to find out about civil 
rights violations, who believed very much in enforcement of the 
law, who sent tremendously well-documented evidence to Washing- 
ton—we will find they were nevei acted on or the Washington offi- 
cials giving full approval to the agency that had the pattern of doc- 
umented failure to meet its own promises on a plan submitted to a 
Federal court. 

The record shows, in our judgment, systematic non-enforcement, 
massive assaults of political appointees, deep demoralization of an 
agency, we found that by the end of the Reagan Administration 
procedural trivia had almost totally displaced substantive enforce- 
ment of civil rights law. 

People were being threatened with loss of their job if they didn't 
process complaints within certain numbers of days, but they were 
never told to get any relief for the victims of the segregation. In 
fact, almost invariably in the large State plans, those plans that 
were obviously failing to meet the commitments and meet the goals 
and so forth were approved. 

We found that there were consistent approval of activities of 
btate Governments which were actually following policies that pre- 
dictably limited minority access to college and minority success in 
completing college. 

We found that college officials would have been willing to take 
positive steps if they were asked, but they were not even asked by 
the Federal Government. 

In other words, the Federal Government was more conservative 
than the college leaders in the conservative States in the country 
and were basically telling them that nothing needed to be done, 
that whatever they did was okay and that if minority access 
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dropped precipitously when it was supposed to be increasing, that 
was fine as long as they met certain formal requirements. Nobody 
cared how it came out. How it came out was judged to be irrelevant 
in evaluating performances of the States. They failed to ask col- 
leges to even seriously examine why their minority enrollments 
were decreasing. 

Outside of the States that were under court order, we found no 
serious investigations of the patterns of minority decline in access 
to collie, which is occurring in all States. 

In California, there are stunning declines happening and nothing 
had ever been done systematically by the Office for Civil Rights to 
look at the University of California system or the California State 
university system, or the failure of students to transfer from the 
minority community colleges into the higher level institutions. 

There were general denunciations by leaders of the Administra- 
tion, particularly in the Justice Department of the very idea of af- 
firmative action or of measuring whether or not success was ac- 
complished except in the case of Asian students. 

In the case of Asian students, there was a very intense pressure 
brought to bear on universities that adopted admissions policies 
that led to a decline in Asian access to college. 

There was no such pressure at all brought on by any of the col- 
leges and university systems that adopted policies that had the 
completely foreseeable effect of limiting access to black and His- 
panic students. 

We found that there were decisions in the judgments of the State 
plans under Adams that would praise those who were going back- 
wards and announce that they were in full compliance with the 
law when they had actually become significantly worse in terms of 

ur r minorlt y enrollment and graduation levels. 

We found no evidence of serious technical advice and no recogni- 
tion from the civil rights officials and the rest of the Education De- 
partment of successful programs that should be models for the rest 
of the country. 

All this was happening during a period when leadership of 
nigher education in the country was increasingly concerned about 
these problems. 

If you read the publications of the American Council cn Educa- 
tion or the College Board or many of the other institutions, they 
recognize that they had a serious problem and that something 
needed to be done. 

The Federal Government would come in response to that and say 
no, nothing needs to be done, you don't have to accomplish a posi- 
tive change, it is all right if you ado^L any policies you want that 
decreases access for underrepresented minorities as long as you 
don t say that openly in the policy statement. 

What needs to be done if we are going to have a serious enforce- 
ment effort? These findings were found before the current Admin- 
istration came into office and I hope that we will see changes on 
some of these fronts. 

Let me tell you what I think some of the essential requirements 

~ e .?£. \ don fc thlnk an y of these are in Place yet in the Office for 
Civil Rights. 
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The Office for Civil Rights plays a vital role in setting the stand- 
ards for activity on the rights of minority students. We need clear 
requirements. 

Colleges have no idea what they are supposed to do to comply 
with Title VI of the 1964 Civil Rights Act. There are no clear 
standards or plans. Where there were plans under the court order, 
they have all almost now beep accepted as fully complied with, 
even though the goals were not met in almost all cases. We need to 
tell colleges what they need to do, what we are expecting them to 
do in terms of analyzing their problems and developing plans to 
deal with them. College people understand that they have to have 
some kind of activity on this front, and the Federal Government is 
not giving them any leadership. 

We need to have an effective data system which gives us indica- 
tors of when we are moving forward or backward. The Federal 
Government has never had the capacity to get timely data out 
about what is happening to either elementary and secondary or 
higher education systems. My research group waits for years fcr 
the data tapes from the Federal agencies to come out and we are 
now told that the higher education data for 1988 won't be available 
for a very long t'me. We just barely got the 1986 data. The 1988 
elementary and secondary data isn't going to be ready until the 
middle of 1990 and funds have been taken from that. These agen- 
cies are running without information. This information should be 
on line and analyzed right away so we can find out what direction 
cur society is moving. We need professional investigations monitor- 
ing and legal analysis. 

This staff has been so demoralL 1 and so decimated it is not a 
decent quality staff now. We have to rebuild it. We have to get 
higher education professionals involved in working with the col- 
leges and universities. 

Colleges and universities are very complicated decentralized or- 
ganizations and you have to have pc :>ple understand how they ac- 
tually work and where decisions are actually made in them, et 
cetera. 

I don't think that the OCR has had thot capability to seriously 
talk colleague-to-colleague about these kinds *,f issues, but people 
who actually have the experience within the colleges, do under- 
stand what needs to be done. 

We need high-p«mlity technical assistance and dissemination of 
effective techniques. 

In other words, there are a lot of colleges around the country 
with positive programs, some of which are working pretty well. 

Instead of not doing anything, in addition to providing so.ne 
policy guidance, we should spotlight some successful models and 
encourage other colleges to emulate them. 

Learning from one campus to another would be more effective 
than trying to learn from a Federal bureaucracy. 

We should have a policy staff that is capable of collecting and 
using data. There isn't one in the Office for Civil Rights. They 
really don't know how to get the kinds of compliance indicators 
that they need out of the data that they collected. Not only is it 
delayed so late that it is obsolete by the time anybody can use it, 
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but they don't have capacity to use it to target the things tha'. they 
need to focus on. 

We need to ha/e a strategy that focuses on big issues. Where 
there is a State or minority access to 30 or 40 percent in higher 
education, OCR should be looking at that asking for expansions 
and for some remedial action. 

That is much more important than investigating 10 or 15 com- 
plaints, most of which will be dismissed in any case. 

There is a need to change the time frames. The time frames 
don't exict in a court order now. We need to focus on these very 
large negative patterns. We need to get Federal grant funds to help 
design positive new approaches. 

This is something I think the committee ought to do, to create a 
national competitive grant system. Colleges will bid for those kinds 
of things that will help them design and evaluate positive ap- 
proaches for increasing minority access and retention. 

Even when we had access in the seventies, we did not do a good 
job in retaining minority students and getting them graduated. 

We have to use the Federal cutoff in litigation powers. We were 
talking about enforce lent on difficult, complex issues which re- 
quire difficult institutional changes that go against the grain of 
many institutions and there is no viable threat at all that anything 
bad will happen to these institutions ir they don't take action. 
Without some kind of threat, this is not going to go anywhere near 
the top of the agenda. I can testify to that as one who knows many 
colleges. 

The Justice Department strategy for enforcement and develop- 
ment of case law in higher education is vital and we need the Jus- 
tice Department to stop trying to dismantle school desegregation 
plans all over the country and start dealing with some of the seri- 
ous issues of city-suburban segregation, the role of State Govern- 
ments, use o r transfer programs and Choice in a positive way if it 
is going to be implemented, and issues of that sort. The Depart- 
ment of Justice should not use the power granted by the 1964 Civil 
Rights Act to threaten to destabilize existing desegregation plans 
all over the country. 

We need to adopt systemic assessment procedures within the 
Education Department of other pcl ; cy areas to look at their effect. 

There is no question from our research that the financial aid 
policy changes have had an extremely negative effect on college 
going and completion of minority students. 

There is very serious risk in my judgme-t that the Choice pro- 
posals and policies need to be assessed seriously fiom a civil rights 
perspective. That is one of the things that a ^ood volicy stzf and 
OCR could do if it were on the job. 

So I think that all the fundamentals for a good enforcement pro- 
gram aren't there. We need them badly because we are moving 
backwards on some of the most important issues for the future of 
our country. 

I am encouraged that this committee is calling the officials to ac- 
count and I hope that they will use their full range of powers to 
make sure that they listen and act on your concerns. 

[The prepared statement of Gary Orfield follows:] 
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■ TESTIMONY OF PROFESSOR GARY ORFIELD, UNIVERSITY OF CHICAGO 
I DIRECTOR, METROPOLITAN OPPORTUNITY PROJECT 

■ BEFORE THE HOUSE EDUCATION AND LABOR COMMITTEE, NOV. 28, 1989 

1 During the past three years t*e Metropolitan Opportunity 

g Project at the University of Chicago has been investigating 

^ the decline in educational and job training opportunities Tor 

young blacks and Hispanics in a n«.*ber of the nation's largest 
metropolitan areas. After finding very clear evidence of 
declining access to college in all areas studied by our project 
we decided to study a number of possible causes of the decline. 
Twi> were federal civil rights enforcement and changes in federal 
financial aid policies. The study of the changes in federal 
civil rights enforcement is complete and a monograph reporting 
its findings will be published by the Joint center for Political 
Studies in a few months. This testimony draws heavily on that 
report. 

The basic finding is that minority access to college is 
seriously threatened and that there has been no significant 
enforcement of the 1964 civil Rights Act's prohibitions against 
racial discrimination in the 1980s. Our study concluded that 
the Reagan Administration had systematically dismantled the 
enforcement process in spite of evidence of declining opportunity 
for blacks and Hispanics and of the willingness of the colleges 
to take some positive actions if required by the federal 
government. The report recommends a series of steps to rebuild 
the Office for Civil Rights staff and to create and enforce a 
policy that could help reverse the dangerous loss of potential 
college students and graduates that has occurred in the past 
decade. 

The Decline- Minority access to higher education declined rapidly 
in the 1980s although the number and percent of blacks and 
Hispanics in the pool of high school graduates have grown and 
minority scores on college admission tests have risen. This 
happened both on a national scale and in each of five very 
different metropolitan areas studied by the Metropolitan 
Opportunity Project. Tvo decades ago there was a major national 
commitment to open the doors of higher education regardless of a 
student's race or income, a commitment that had a vast impact on 
minority college enrollment by the middle 1970s. Black 
enrollment and the integration of previously all-white 
institutions, were spurred by federal policies, adopted in the 
1960s, assuring civil rights protection, expanding financial 
aid, and creating special recruitment and retention programs for 
minorities. Each of these policies has been slowed or reversed 
in the 1980s. 

The remarkable increase in access of black high school graduates 
to college from the early 1960s to the mid-1970s was reversed in 
the 1980s. The level of access to college for new grads reached 
its peak in the late '7Cs. The 1980s brought a rapid decline. 
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In spite of small increases in recent data. When looking at the 
18-24 year-old population of high school graduates, the 
percentage of white men and women enrolled in some college 
actually rose modestly between 1976 and 1986. In 1986 it was 
35.7% for white men and 32.7% for white women. Among black 
graduates in the same group, however, there was a significant 
decline for both men and women. The male participation rate 
plummeted from its high of 35.4% to its 1986 level of 27.8%, 
while the female level fell more gradually, ending at 29.3% The 
drop in participation for Hispanic men *as evun more drastic, 
falling from 39.7% in 1976 to 29.0% a decade later. The pattern 
for Hispanic women showed a decline slightly larger than the 
decline for white women. 

Table 1 

Changes in college Enrollment Rates, 1976-1986 
for High School Grads, 18-24 Years Old 

y^T. percent em-p]]*^ j n gflllggg 

tJ b * ac * Hispanic white 



M 



35.4 30.7 



1976 35.4 32.0 39.7 33.1 , _ , 

} 97Q 31.9 28.2 30.0 24.8 33.9 28.6 

} 980 26.4 28.8 31.0 28.8 34.0 30.2 

J 982 28.3 27.7 27.2 30.9 34.4 31.8 

J 984 28.9 26.0 28.1 31.3 36.4 31.1 

1986 27.8 29.3 29.0 29.9 35.7 32.7 

CHANGE -7.6 -2.7 -10.7 -3?2 +?3 +2^0 

Source: census current Population survey data from 
American council on Education, Minorities 
in Highe r Education r 1988: 19-21. 

Studies carried out for the Metropolitan Opportunity Project at 
trie University of Chicago show serious declines in black and 
Hispanic college access for high school graduates in large 
metropolitan areas across the country. They also show even 
greater concentration of those minority students who do go to 
college in two-year rather than four-year colleges and even wider 
gaps than in the past between the proportion of white and 
minority students able to finish college and obtain degrees. 
Research shows a rapid decline in the training of minority 
teachers in many parts of the country, studies by the National 
Academy C f Sciences and other researchers show severe declines in 
the production of black Ph.D's, future college teachers, in a 
number of fields. The number of blacl.T receiving Ph.D. 's fell 
32* between 1977 and 1987 and there was a stunning decline of 54% 
for black men. (Chronicle of m«h er Educati ng March 1, 1989: 
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A-ll). During the 1975-1985 period there was a decline in 
portion of th<% nation's full-time faculty who were black, a 
number that stood at 4.1% in 1985. (ACE, 1988:32). Examples of the 
wide disparities in college enrollment by race can be seen in the 
following tables on metropolitan Los Angeles: 

Table 2 

Enrollment at University of California Campuses in Metro Los 
Angeles as a Percent of High School Graduates, 1980-1986 
1980 

% HS % UC Dif % HS 

Grad. Enr. Grad. 
Asian 4.7 14.9 +10.2 T.7 
Black 12.3 6.3 f6.0 11.2 
Hisp. 17.2 8.2 -9.0 22.6 
White 65.8 70.7 +4.9 58.5 
Total 100.0 100.0 100.0 



Dif 



1984 
% UC 
Enrol 

21.9 +14.2 
5.3 -5.9 
8.7 -13.9 

64.2 +5.7 
100.0 



% HS 
Grad. 

8.8 
10.8 
23.4 
57.1 
100.0 



1986 
%UC Dif 
Enrol 

23.1 +14.3 
5.4 -5.4 
10.1 -13.3 
61.4 +4.3 
100.0 



Table 3 

Enrollment at California state University Campuses in Metro Los 
Angeles in Relation to High School Graduates 1980-1986 
1980 

* * % 

H.S. Enr. Diff. H.S. 
Asian 4.7 10.9 +6.2 8.8 

Black 12.3 9.6 -2.7 10.8 

Hispanic 17.2 12.0 -5.2 23.4 
White/oth 65.8 67.5 +1.7 57.1 



1986 
% 

Enr. 
15.9 

6.8 
12.1 
65.2 



Diff. 
+7.1 
-4.0 
-11.3 
+8.1 



Table 4 

ethnic patterns in enrollment and transfer from metro los angeles 
public community colleges to all university of california 

CAMPUSES IN 1986 and 1987 
1986 

% 

Dif. Enr. 

(1984) 

+2.9 10. J. 

-4.9 8.9 
-5.0 15.8 
+7.0 65.2 



Asian 
Black 
Hispanic 
White/oth 



% 

Enr. 
(1984) 
10.1 
8.9 
15.8 
65.2 



% 

Tr. 
(1986) 
13.0 

4.0 
10.8 
72.2 



1987 

% 

Tr. 
(1987) 
12.6 

3.9 
11.2 
72.3 



Dif. 



+2.5 
-5.0 
-4.6 
+7.1 



♦Sources: 



US Dept. of Education, HEGIS/IPEDS Data and California 
Dept. of Education; CPEC. 1987 Update 
Tables prepared by Faith Paul, Metropolitan Opportunity Project. 
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There were many signs that the job of civil rights enforcement 
had not yet been completed. The evidence showed negative trends, 
many reaching their low point around the mid-1980s as key 
questions of civil rights enforcement ware coming to a head in 
the Office for civil Rights of the U.S. Department of Education. 
It is vital to understand what was happening within OCR as the 
situ«:tinn of black collegians deteriorated. 

The Reagan Administration's general opposition to civil rights 
and federal regulation greatly affected the efforts of the 
Education Department's Office for Civil Rights to enforce civil 
rights law. Although OCR enforcement had always been limited, 
reversals in the Reagan years were sweeping. The Administration 
leaders in Washington simply dropped the idea that the major 
segregated institutions must achieve either real integration or 
substantial equality for minority students. The officials 
assumed that racial barriers no longer exist and that all the 
problems of unequal education were in the elementary and 
secondary schools, while absolving the colleges, however, they 
also opposed judicial efforts to require change in the separate 
and unequal pub) 1c schools, advocating dissolving court-ordered 
desegregation plans and cutting federal aid for compensatory 
education. m higher education, they concluded that states were 
in compliance with civil rights law even when all indicators 
showed things getting worse.' 

Federal officials have ignored very large state policy changes 
narrowing minority access. The Justice Department has fought to 
reduce judicial oversight of the government's civil rights 
enforcement responsibilities for higher education. Officials have 
denounced the very idea of measuring progress, giving a number of 
states official rulings that they need do nothing more, rulings 
that greatly increase the obstacles to enforcement of the law 
through private civil rights litigation. 

The early settlement of the University of North Carolina case 
gravely weakened OCR policy and undermined OCR's professional 
civil rights staff, making it clear that colleges would not have 
to worry about failing to meet their student and faculty goals. 

The Reagan administration officials systematically attacked their 
own professional staffs and openly fight civil rights groups. 
They demoralized the professional staff, driving many out of 
civil rights enforcement. They imposed a strong curtain of 
secrecy around all of these changes, trying to prevent outside 
analysis or criticism. During most of the Reagan Administration 
the OCR professional staff was distrusted, power was centralized 
to an extraordinary degree, and an atmosphere cf secrecy and 
intimidation became pervasive in OCR. Professionalism was not 
respected; ideology was. 



As soon as the Washington office became aware of the nature of 
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our research in mid-1988, all inquiries to additional regional 
offices were referred to Washington arid neither the regional or 
Washington offices, providod any response to our Freedom of 
information requests until after the end of the Reagan 
Administration. A very limited response, drawing only on 
"readily available", information, was provided in March 1989, The 
OCR refused to answer many of the questions or to permit access 
to its staff for interviews. It was, nonetheless, possible to 
conduct a number of off-the-record interviews with staff members 
who defied the secrecy directives. 

My tirst attempts to .interview those in charge, during a visit 
to Washington, failed completely. All previously arranged 
appointments were cancelled. The press officer said that he had 
been given orders by Mr. Pell, the Deputy Director of OCR, not 
even to make available copies of previously issued OCR annual 
reports to Congress and public statements. "My instructions," he 
said, "are to tell you what I have told you. " (Interview with Gary 
Curren, Sept". 16,1988). 

Subsequently, some of the public documents were provided but the 
agency provided no answers to the specific questions about its 
enforcement efforts. Freedom of information requests filed in 
July 1988 received no response from the regional offices and were 
all referred to Washington. No substantive response was 
received to those .requests until March 1989 when a few pages of 
"readily available" data were provided. In studying OCR 
activities over a five administrations, this researcher never 
encountered such unresponsiveness or anything like the current 
intimidation and silencing of the professional staff. 

Shrinking Resources . During the period between the last Carter 
budget (for the 1980 fiscal year) and the last Reagan budget, 
the Office for Civil Rights staff declined by more than a fourth 
(26%) and the budget fell in constant value dollars between 1980 
and 1989 by more than h?lf from the $45.8 million provided for 
the last Carter year. although no civil rights laws had been 
repealed and Administration policies required extremely detailed 
investigations proving intent to discriminate rather than 
discriminatory results and more cycles of negotiation before 
anything could be done intensified the impact of the cuts. The 
law became vastly more difficult to enforce as the resourcs 
available fell sharply. The first budget of the Bush 
Administration, for Fiscal Year 1990, provided a real increase in 
resources for OCR for the first time since the Carter 
Administration. 

Domination bv Procedure . OCR became dominated by empty 
procedure. Deadlines were enforced fiercely as substantive 
requirements evaporated. People would be harshly punished for 
not completing an investigation on time on a case in which the 
agency was dead-srit against taking any enforcement action. 
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Pressure to meet deadlines became so intense that it produced a 
major scandal within OCR, when staff members were caught 

^Hn^K fU f',r? he final step cane When the court gave up 
aSm?«?^ g dead i* nes at least for a time and the Reagan 
Adoinistration continued to follow them anyway. The means 
displaced the ends and furious procedural procedural activity 
accom^-.iied the abandonment of goals for real equity. 

Approving Failefl Pla^s . As the government pressed for release 
from court supervision it demonstrated the way in which it would 
interpret the demands of the law. Higher education plans i n ten 
of the fourteen states under federal supervision expired during 
ii h e J;!! 8 f~ 86 acadec »i c year and the accomplishments were reviewed 
by OCR in a process that resulted in visits to hundreds of 
campuses and the gathering of rooms full of data memos and 
reports. ($j,xth Annual floport; 7) In the 10 states whose plans 
VS?^*?:* n E' there were on - si -te reviews at all institutions, 
(ibid. : 38) Never had so much time and money been invested in 
studying racial patterns in colleges. The research showed a 
number of states not only failing to meet their goals for 
minority access but moving backward, as shown in the following 
table: 3 

Table 5 

Disparity between College Enrollment Rates of Black and White 
High School Graduates, Selected Adams States, Fall 1978-1985 

A 97 9 1985 

Arkansas io.l% 13>1% 

Florida 4.3% 8#9% 

Georgia i 6 .8% 19.9% 

Oklahoma .6% 2 0% 

Virginia 8 .7% 20.7% 

f 0UrC6: 0CR Draft Factual Reports on State Systems 

Georgia; Approving 3acks;u<Ung . The story of a single state "can 
illustrate the problems created by non-enforcement. Georgia saw 
significant conflict over the Adams requirements, particularly 
over the state's new test for becoming an upper classman in the 
university system, in a July 1983 news conference, Governor Joe 
Frank Harris said that the Regents Test for graduating from 
college, attacked by local civil rights groups, was "not 
negotiable" and was "grounds for us to go to court. "(New v ork 
Times. July 8, 1983). 15205 

OCR had received a complaint about the racial impact of the 
Regents test and spent a great deal of time investigating it. 
Although it was clear that it would have a disproportionate 
effect on black students, OCR decided to permit the test and to 
try to win assurances that special preparation would be made 
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available at the black public colleges, since the test would 
affect black students everywhere and the great majority were not 
in black public colleges this was a limited strategy, accepting a 
policy almost certain to negatively impact the achievement of the 
goals of the Adams plan. 

On broader issues, OCR had singled out Georgia in early 1984 
among the first six states with Adams plans as the only one that 
had not made substantial progress. After "extensive 
negotiations" the OCR ruled in September that Georgia had 
shown "substantial progress. "(Fourth Annu al Report . 49). 
The most important urban university in the state 
reflected thtf patterns of declining access. Georgia state 
University is a crucial institution for black access to public 
higher education in metropolitan Atlanta. It is the only public 
university in Atlanta and is located in the heart of the city- 
only blocks from the traditional main street of black Atlanta. 
Since there was no public black college in the metro area, GSU 
was the key institution. 

The basic question was whether or not GSU should admit and 
provide the needed remedial training for substantial numbers of 
black students. Joan Elifson, GSU's assistant vice president 
for academic affairs, had intimate experience with the problems 
of poorly prepared minority students both at GSU and at Atlanta 
Junior College where she previously taught. She saw declining 
access for inner city students and an increasingly rigid set of 
tests and deadlines that limit access to college, limit what the 
college can do to help poorly prepared students, and made test 
scores more important than the judgment of the professors who 
actually teach the students. 

The first stage of this process in higher education was the 
implementation of the Regents Test. Although three-fourths of 
students passed this test on their first try, it created a severe 
barrier for students from weak inner city high schools enrolled 
in weak junior colleges. The Atlanta Junior College, she said, 
teaches mostly students below grade level for whom the test was 
extremely frustrating and had a "deadly impact." 

Most of the black students in GSU came in through a compensatory 
program called developmental studies" which was created as part 
of the state university system's OCR plan. About two-fifths of 
GSU freshmen were in developmental studies, which meant that they 
had to take special remedial courses in math, reading, and/or 
composition. Most had to take courses in two or three of the 
fields. GSU decided to raise its minimum admissions 
requirements and its requirements for getting out of 
developmental studies and into normal classes considerably higher 
than tha statewide standards, which would have allowed about 
three-fourths of the developmental students would take regular 
classes. GSU raised its minimum admissions scores on the SAT by 
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50 points in 1986, excluding about a fifth of the black 
applicants on the ground that they would not graduate anyway. 

The state university system had decided by 1987 to require 
another year of high school algebra for admission to the 
university. This was another standard that doubtless had the 
greatest impact on black students. 

?^l S ? ev f l0 Pnental studies was hurt by the state requirement 
that all deficiencies must be repaired within four quarters. 
This requirement, for which Elifson saw "no educational 
justification" was a part of the state tendency to restrict 
compensatory education. Those working on the program, said 
Elifson, "feel overregulated at that point and the faculty are 
very frustrated." There were "entrance tests, exit tests, a nd 
limits on the time a student can stay in the program" and the 
program's faculty was kept separate from the general faculty of 
the institution. GSU was not comfortable with programs which had 
Been created because of civil rights pressure, but were m. rginal 
and eroding without outside support. Restrictions on these 
programs were very important restrictions on the chances for 
college education for black students. OCR, however, made clear 
that the university system would not be held accountable for the 
racial effects of policies excluding black students or cuttinq 
academic support for them. 

When the Georgia state plan ended far short of its goals in 1985 
the regional office was not even authorized to ask the state to 
continue reporting data, to say nothing of requiring additional 
steps. The office sent out a letter in mid-1985 telling the 
states that they had the "opportunity" to submit data but 
requiring nothing. "There is a general understanding," said one 
member of the regional staff, "that we do not do anything 
controversial." Officials at the University of Georgia system 
said that they did not prepare studies of racial trends except 
when required to do so by the federal agencies. 

Elridge McMillan, then Chairman of the University of Georgia 
Board of Regents, said that before the OCR informed the state 
system that it was no longer under its jurisdiction that the 
state had been prepared to respond to additional federal 
requirements. The governor had told the board, as McMillan 
recalled, that "I want you folks to do whatever we have to do ... 
not to lose money." when the system's leaders realized that 

these guys are not going to do anything", attention turned to 
other issues. McMillan's judgment was that a few campuses had 
made a real commitment, but that the most powerful campuses had 
been slow to act. Many institutions had done very little and 
leadership was lacking within most campuses. When OCR "just 
walked away" from the en cement process, the efforts 
collapsed. (Interview, Ma i, 1987). 
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Georgia not only failed to achieve the specific goals but lost 
ground. m their final review, however, the federal officials 
simply left out all evidence of failure. The OCR, in its letter 
to Governor Joe Frank Harris, said that all that remained to be 
done was the completion of a few specific commitments primarily 
with regard to strengthening three black campuses. The OCR asked 
Gov. Harris for commitments to build or renovate buildings there 
and to provide joint management of agricultural extension by the 
Univ. of Georgia and the black agricultural school at Fort Valley 
State College. A final commitment was for a plan to encourage 
students in a white community college in Albany to transfer to a 
traditionally black four-year college in their city. No 
significant change was asked of the system or its largest 
institutions. 

The letter to the Georgia governor praised the many positive 
steps that Georgia had taken, said nothing about the decline in 
black access to college and specific stated that Georgia's 
success should not be judged by whether or not it met its goals. 
Just a few small steps, the federal officials assured the 
governor, it would "bring Georgia into full compliance with Title 
VI. "(Daniels to Joe Frank Harris, 2/9/88) 

Three months later the Governor informed the federal officials 
that the matters had been taken care of and expressed his 
appreciation for H the cooperative relationship" with the OCR. 
(Harris to Daniels, 5/9/88). OCR acted in August, 1988 to accept 
the assurances of the Georgia Governor. "If the activities set 
forth in your letter are completed by December 31, 1988, as you 
have assured, Georgia will be in full compliance with Title VI, 
and no further desegregation measures will be required by OCR. 
(Daniels to Harris, Aug. 30, 1988). 

Frustrati on on th g Front Lines . Regional civil rights officials 
interviewed during 1987 ind 1988 were frustrated and confused 
about the department's policy. None of the officials we were 
permitted to interview could describe any substantive policy for 
civil rights enforcement in the higher education. 

Regional officials said that they had learned that headquarters 
would not approve the use of sanctions and they were forced to 
seek voluntary solutions if anything was to be done. They 
reported tha* the form of the enforcement process had almost 
totally repl _ed the substance and that tl.s Washington office was 
not only unwilling t enforce sanctions but also not even 
interested in continuing to receive systematic data. The 
situation was deeply disturbing to many professionals in the 
agency because they believed that real progress was possible with 
reasonable support in Washington. 

There was a tremendous pressure to meet deadlines, but no 
substantial guidance about how to do so. Pressures included 
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problems. Some regional staff members told congressional staff 
investigators that they were "encouraging complainants to 
withdraw complaints in order to decrease the complaint load and 
to diminish the pressure to investigate an d close cases within 
certain time frames. " (House Education and Labor Comm., 1988:27). 

The branch chief in another regional office recalled the change. 
Prior to the Reagan Administration, she said, the normal sequence 
was to do the investigation, send a letter of findings and then 
negotiate. i n nine-tenths of the case a corrective action was 
agreed upon in negotiations. i n the Reagan period the OCR staff 
had to justify compliance reviews in advance and limit their 
scope and seldom had the leverage of a public letter finding 
probable violations. The policy was to put very little in 
writing and to send few letters of findings. 

liSSded Washington frIPPort. As a result of the lack of support 
from Washington, OCR officials ended lip rot enforcing what many 
believed to be clear legal requirements, and negotiating whatever 
settlements they could. "There is no external pressure that we 
can exert and the institutions know it," another regional higher 
education director commented, one director suggested what would 
be needed for policy to make a difference: 

"What is needed in Civil Rights policy from a new 
administration is commitment to substantive civil rights 
goals and enforcement, clear policy direction from 
Washington, balanced use of negotiations and sanctions, 
freedom from arbitrary time constraints on case settlement, 
staff, time and money for program review at the regional 
level, support from Washington on referrals from the 
Regional Office, ani more latitude to the regional offices. 
The federal government , needs to identify areas needing 
rectification and give it publicity to get cases that are 
substantive, .not. just oddball complaints." 



enforcement with a strong results orientation. The dramatic 
attacks by the Justice Department on leading American 
universities with declining Asian admissions produced an 
immediate response on campus. Mo such attacks were made on 
institutions that initiated new admissions requirements which 
lowered black or Latino enrollment. A consistent non- 
interventionist posture emphasizing university autonomy would 
have simply denied any valid federal interest unless there was 
proof of intentionally discriminatory activity (such a history 
was present, of course, in all of the states under Adams plans) . 
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Even if there were a federal interest, the philosophy applied by 
the Reagan Administration in the southern cases would have 
suggested deferral to university authorities , even where there 
was a clear negative impact, so long as any kind of legitimate 
academic justification for the policy could be devised. 
Certainly, for example, there would be many professors on any 
campus who would favor increasing the central ity of English 
skills or diminishing the importance of math scores in admission 
for legitimate pedagogical reasons even on campuses where there 
was no significant Asian enrollment. Many researchers would no 
longer accept the characterization of standardized admission 
tests as genuinely neutral measures with high predictive 
validity. In fact a federal court in New York has ruled, on the 
basis of very powerful evidence that the SAT, for example, 
systematically underpredicts women's performance in math. 

This does not mean that the Asian protesters were mistaken in 
raising their issues, only that if they and the government are to 
apply a results tests to policies hurting one, relatively 
privileged, minority community they should be consistent in 
applying the same results standard to policy changes affecting 
disadvantaged minorities. 

Steps Weeded for Serious Enforcement 

Civil rights enforcement in American colleges and 
universities has never had high priority in any administration. 
Serious attention has been limited to the minority of states that 
once had de jure segregation in higher education. There has 
been virtually no enforcement in the North or West and no 
systematic attention to the situation of Hispanics outside of 
Texas. Most enforcement activity was due to the stimulus of a 
court which has now withdrawn from the effort to enforce the law. 

The most basic features of a viable civil rights enforcement 
policy are lacking. There is no clear policy. The 1978 Revised 
C riteria could have produced real change if supplemented with 
more specific policies and seriously enforced. The Revised 
Criteria remain much less specific than the OCR regulations 
governing discrimination against women and the handicapped. 
Even a college administration wanting to comply would be unable 
to know what it should do. There is no systematic monitoring of 
data, even when there are very large negative changes across the 
country. The enforcement staff lacks crucial expertise and 
credibility and is profoundly demoralized. OCR provides no 
significant technical assistance to the colleges. There is no 
credible threat to use sanctions which would force college 
officials to make the issue a serious priority within their 
institutions. 

The system is a wreck. It needs basic rebuilding and it may need 
some major new approaches. The most basic need is a clear policy 
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b ?^ e ,l by serioua enforcement, Even those willing to comply 
without pressure cannot lead, effectively toward an unknot goal. 

The basic need is to f ocas the limited resources where they can 
«?^< n ° St 2°?*- ' lgheSt ^ority in OCR should go to examining 
SE^S"? ° f . dee S and even increas ^g differences i n access, 9 
t»*ti n nlr> ? 5 2 nd auccess within the various institutions 

under OCR supervision. If, for example, there is backward 
2^2*2 V°T b J acks ,?nd Hispanics and other protected groups are 
doing relatively well OCR compliance reviews should give the 
highest priority to examining what is happening and 
acting against any discrimination found in compliance reviews. 
OCR now has so many diverse responsibilities that it is unlikely 
to have large impacts in any area unless it targets resources 
seeks cases, of potentially large importance, takes appropriate 
aSnrS? t ! cti ? n ;< and ' susequently, builds the findings in? 0 
appropriate regulations and technical assistance for other 
similar institutions. 

SPECIFIC yR COMHENnATTON^ 

>.^K? 0ne 2 f the b f sic ess ? nti als of an effective policy for civil 
as g folloSf : rCene n ° W 6 in hi9hGr educati0 "- The needs are 

1) clear requirements 

2) an effective data system with timely indicators of 

progress 

3) professional investigations, monitoring, and 

legal analysis 

involvement of higher education professionals 

high quality technical assistance and dissemination of 
effective techniques for improving minority access 
and retention 

a policy staff capable of collecting and using data and 
concentrating administrative resources on the most 
critical problems and institutions 

7) systematic monitoring of institutions failing to meet 
goals 

8) 




4) 
5) 

6) 



federal grant funds (both new and from existing 
programs) to help launch new positive 
approaches designed by colleges an d to provide 
research testing their value. There should be 
positive national recognition by the Secretary 
of Education of sue ;essful models and funds for 
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disseminating them. 

9) use of federal cut-off and litigation powers when 

needed, including a grant of more authority 
to communicate findings of probable violations 
to regional, staffs. 

10) a Justice Department strategy for enforcement 

and development of case lav on effective remedies 

11) adoption of systematic assessment procedures by the 

Education Department to assess the impact of 
major changes of federal and state policy in 
other areas such as financial aid and testing on 
minority opportunity for higher education* 



Requirements . Since mandatory reassignment of students is 
not possible within college systems where attendance is voluntary 
and private institutions play a much larger role college plans 
must emphasize on broadening the choices and ending the 
stereotypes of institutions among students who arc black or white 
while recognizing the special historic importance of black 
colleges and the need to enhance them and attract other students 

The basic goal of the requirements, clearly present in the 
1978 Criteria for the states with separate institutions, should 
be to move steadily toward narrowing the gap in college 
enrollment and completion rates for white and disadvantaged 
minority students (blacks, Mexican Americans, Puerto Ricans, and 
Indians) within their state institutions of higher education. 
The goal might be, for example, to eliminate at least a tenth of 
the gap each year. Institutions should be given broau latitude to 
develop plans that will work in the local context so long as they 
move toward the goals. Enforcement should be triggered only by 
failure to achieve progress or clear showings of policies or 
practices that have a high probability of harming minority 
opportunity. Public institutions should be required to assess the 
probable consequences of major changes in admissions and other 
policies that may affect access and survival of minority 
students. Faculty integration should be considered an essential 
element of the process, as it is in public school plans and 
colleges should be watched closely for progress in hiring and/or 
in producing minority faculty members. Such progress could 
include increased enrollment in on-campus Ph.D. and post- 
doctoral programs by disadvantaged minorities. 

Equity would clearly require progress by minority students 
in gaining access to the traditionally white institutions, which 
have superior resources, curriculum, completion rates, and 
success in placing graduates in professional training and jobs. 
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It would also require upgrading facilities and offerings at 
traditionally black institutions to break the stereotypes of 
their inferiority. Regular progress toward integrated student 
bodies would be good indicators of success in meeting these goals 
in white institutions and some progress at black institutions 
would be an important indicator that policies had significantly 
lessened the stigma traditionally attached to these colleges in 
the white conmunity. Priority in enforcing desegregation 
requirements should be given to full minority access to 
traditionally white campuses and to intense investigations of 
situations of rapid decline in the access of students from 
disadvantaged minority groups (African Americans, Mexican- 
Americans, Puerto Ricans, and American Indians). 

There should be special requirements for communities with 
two or more racially defined institutions providing the same 
basic educational program. Duplicating entire universities is an 
extremely expensive and wasteful proposition and such areas 
should be required to develop plans for combined programs, for 
specialized programs on single campuses, for free exchange of 
students and faculties and cross-enrollment. They should be 
asked to systematically examine the possibility of merger of the 
institutions under procedures that guarantee protection of black 
interests . 

Data . No administration has established a system of data 
collection that worked effectively. OCR has not effectively 
analyzed its own data and more than a year passes as the data is 
collected in the IPEDS, sent to a consultant, and eventually 
returned in the form of statistical reports that were still too 
complex to be of much use. As this is written, in July 1989, OCR 
has not yet prepared a data tape showing degrees received by race 
three years ago; obviously this is totally inadequate for serious 
analysis either by OCR or by outside experts and civil rights 
organizations. In the states where desegregation plans have 
ended, OCR has dropped its series of detailed reports and now 
receives much less adequate information. One of the important 
tools for civil rights compliance could be prompt public release 
of lists of the institutions and states with the worst and best 
records of increasing access for minority students and faculties 
but this has not been done. OCR has released extremely little 
public information during the 1980s. An effective program would 
have a few key measures that could be rapidly monitored each 
year. The data on these measures should be immediately entered 
into a simple data system readily accessible by minicomputer at 
each regional office and for responsible headquarters personnel. 
Such information should also be available to the press and the 
public. When these measures snowed problems, then OCR could 
demand an explanation from state and local college officials. The 
lack of basic data, readily available, is the clearest possible 
indication that civil rights is not a serious organizational 
priority. 
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OCR should no longer be so dependent on outside resources 
for data analysis and make such weak use of the data that it does 
collect. An effective civil rights program needs a small 
analysis division including programmers and trained policy 
analysts together with the temporary help of outside contractors, 
which should develop yearly reports, available by Dec. 15, on the 
current years' enrollment, retention rate and level of transfers 
from two-year to four year institutions by race, sex, 
institution, and state. Data on degrees received and community 
college transfers should be available within six months. This 
would give the higher education community and federal policy 
makers clear and early evidence on new trends. By early sprir/r 
of each year, there could be a full analysis of the previous 
year's faculty hiring results. 

The OCR data experts could also draw upon and analyze 
other basic sources of student information, including those 
providing by large federal surveys such as the High School and 
Beyond survey and the Current Population Survey, as well as the 
1990 Census. There should, of course, be a close watch of the 
relationship between the year to year trends in high school 
completion and college enrollment. All of this would have been 
very difficult to do when OCR was a new agency; it is now 
affordable and feasible. In the personal computer era it would 
not be difficult to provide all investigatory and legal staff 
with the capability to immediately recall present and past basic 
data about recipients and to compare their record with that of 
comparable institutions elsewhere. 

Rebuilding the Staff. The professional staff of the OCR 
has shrunk, has lost many o* its most dedicated and talented 
members, and has become burned out and bitter under hostile 
leadership. At times professional civil service staff who support 
vigorous enforcement of civil rights laws have been treated as 
suspects, accused cf leaking information about nonenforcement, 
and seen as disloyal to their superiors who were dismantling the 
enforcement program, it still includes, however, many people who 
would like to be involved in a vigorous enforcement program. 

OCR leadership should identify the most able staff members, 
reorganize the office to increase their authority, bring in top 
civil service managers from the Senior Executive Service, 
augment the staff where it is weak, and organize retraining and 
revitalization programs to communicate both the new policies and 
a sense of commitment to the organizational mission. The staff 
needs to be expended and to be reinforced with newcomers strongly 
committed to the basic mission, and to be retrained. 

If most of the staff is to remain concentrated in the field 
offices, there will have to be intense training in all offices 
and considerable exchange of personnel between offices until the 
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new standards and procedures are well established throughout the 
agency. 

College Educators. OCR, even at its best, lacked staff 
with solid and credible experience within colleges and 
universities. College administrators and faculty members rarely 
believe that investigators in Washington really understand the 
nature of higher education. To some extent, of course, they are 
right. Colleges are inclined to oppose anyone attacking their 
institutions from the outside, often uniting under the banners of 
academic freedom , professional standards, and meritocracy. 
Within the academy, however, there is often intense self- 
criticism and almost always some wide variety of perspectives on 
the fairness of existing processes, and on the responsibility of 
the university to society. The OCR staff should include some 
academics perhaps through a combination of hiring people with 
substantial experience, encouraging temporary transfers from 
public universities under the Intergovernmental Personnel Act, 
and making liberal use of consultants, particularly in the 
early stages of the program's revival. University people are much 
more willing to concede problems and talk about practical 
alternatives to colleagues who understand the complexity of 
academic decision making and share the basic values of the higher 
education community. Plans designed by people with such 
experience are more likely to work within the decentralized 
structure of university governance. 

Technical Assistance. Although many universities have 
learned, how to increase access and success by minority students 
this experience Jias not been 'effectively summarized and 
communicated. One of ±he best ways to improve the process is to 
bring to bear the experience of counterparts in other 
institutions who have been successful. A good technical 
assistance program should include high quality research and 
dissemination, workshops, visits by counterparts, and support for 
experts able to work successfully with college administrators in 
drawing acceptable plans. All of these tasks should be supported 
by OCR and research offices within the Department of Education. 

A Policy Analysis staff . The federal government collects a 
great deal of information relative to college access but federal 
enforcement officials tend to have virtually no information about 
the relative importance of different types of work. OCR requires 
capacity to target limited resources on the problems that are 
the most critical for the largest number of beneficiaries and on 
the institutions that have the largest effects, directly and as 
leaders among their peers. 

The policy analysis staff should include people who are 
trained in the analysis of large data sets on mainframe computers 
and people trained both in statistics and in education policy. 
This staff should work closely with top leadership in the agency, 
providing the best possible answers on the effect of various 
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decisions and the degree to which institutions are successfully 
fulfilling their commitments . With the necessary information, 
the agency would continually improve its understanding of the 
value of various plan components, learn lessons for use in both 
enforcement and technical assistance, and have early warnings 
when things start to go wrong, warnings that might reopen 
negotiations and produce solutions rather than confrontations. 

Regular Monitoring. Good policies, good information and 
good analysis are not worth much unless linked to regular 
monitoring. OCR monitoring has been extremely weak in the 1980s. 
There must be officials in charge of overseeing reports from each 
type of institution who will regularly review the data, looking 
for negative trends and checking in detail in institutions which 
fall well below their goals or are moving backward toward less 
access and diversity. OCR has been very weak in monitoring 
compliance. Skillful monitoring would identify problems long 
before they became massive and should be combined both with r.he 
opportunity for technical assistance and a credible threat of 
sanctions if nothing is done. With a good data system well 
integrated into OCR operations, monitoring could be a relatively 
inexpensive and effective way to leverage important changes and 
to avoid the development of severe problems leading to 
confrontations and litigation. 



Incentive Grants. Pilot Proj ects and Research. The 
federal government rarely employs harsh sanctions against 
powerful institutions because of the political pressure that such 
conflicts almost inevitably produce. The normal way for the 
federal government to change the behavior of state and local 
governments and private institutions is through grants-in-aids, 
which are basically incentives or rewards for accomplishing some 
goal that the government believes to be important. The tradition 
of fcderal-state-local relationships is built around systems of 
grants, experimentation, and communication of results. Even the 
very controversial policy of school desegregation, for example, 
was substantially aided by a large grant program, the Emergency 
School Aid Act which lasted almost a decade until it was repealed 
in 1981. 

The federal government should initiate a small 
program, perhaps $50 million the first year, to provide 
competitive grants to help fund planning and start-up costs for 
university and college equal opportunity plans. These grants 
should require a commitment for eventual transfer of the 
resulting programs that prove to be successful to the 
university's regular budget. Grants should be for three years 
with the government providing up to 90% of the cost the first 
year, 60%, the second, and 30% the third, in return for a long- 
term commitment from the institution. Federal funds from other 
related programs should also be coordinated with these efforts. 
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Grants should require careful evaluation of results. The 
Department of Education should also allocate funds from its 
research budget, or Congress should provide a special set-aside 
of research funds, for a systematic assessment of previous and 
contemporary experiments in increasing minority access and 
success in college. Among the subjects on which particular 
attention might focus in the first phase are the effects of 
financial aid cutbacks and regulations on black colleges, the 
seldom studied and precarious situation of college-age Hispanics, 
the rapid decline in the access to college of minority males in 
the past decade, and the very low transfer rates of minority 
community college students. 

Demonstration of the Will to Employ Sanctions. Sanctions 
have large political costs and probably cannot be employed 
frequently except in the presence of an unambiguous political 
leadership dedicated to the pursuit of an urgent goal. The only 
time that this has been present in civil rights in American 
history was the period of 1964-1968. Unfortunately, higher 
education was not a central goal at that time. The ultimate 
credibility of any law enforcement program rests on the knowledge 
that there are penalties and that they may be employed. This 
seems self-evident, for example, in issue of enforcing tax laws. 
Civil rights laws are at least as difficult to enforce as the 
Internal Revenue Code. When the Education Department becomes 
seriously concerned about a policy area it shows its willingness 
to use sanctions, as it has done in the student loan default 
area. Any serious civil rights program must be willing to 
initiate fund cutoff proceedings and to carry out the decisions 
when there is no alternative. Experience shows that if the 
threat becomes believable that it will rarely be necessary to use 
it and that even those who lose funds will almost always find a 
way to come into compliance when there is a real price. Even a 
handful of fund cutoff proceedings would immediately change the 
seriousness with which university officials regarded civil rights 
requirements. 

Litigation Program. A successful enforcement effort 
requires support from the Justice Department, the agency that 
coordinates civil rights for the government, represents the 
government in court, and plays an extremely influential role in 
the development of the law. This last responsibility is of 
particular importance in an area where the basxc legal principals 
of remedy are still under development. A revived Civil Rights 
Division supporting policies requiring progress on the campuses 
would be critical to an effective enforcement operation. 

Assessing the Effect of Broad Policy Changes. 
Civil rights enforcement is often treated as if it is a discrete 
function not related to the broad policy decisions of education 
agencies. If the goal of civil rights enforcement is properly 
understood as that of increasing real opportunities for 
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disadvantaged minorities, it is very clear that this is wrong. 
Negative financial aid policy changes affecting low income 
students, for example, may undo the best efforts of colleges 
to recruit and retain such students, if states raise barriers to 
admission they may well seriously cut access. Excluding minority 
colleges from eligibility for student loan programs because of 
repayment problems could have devastating effects both on their 
students on the financial viability of the college. An 
administration making minority opportunity a serious concern in 
higher education policy would require impact assessments of major 
policy choices and encourage research on the effect of federal, 
state, and institutional policy changes on the situation of 
disadvantaged minorities. 
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Chairman Owens. Thank you. 

I want to thank all of the panelists. I think all of you have unfor- 
tunately in studying your experience and your research, reinforced 
the findings of the committee, expanded and documented the find- 
ings of the committee in some cases. 

We have a situation here which did not occur in a haphazard 
manner, not by accident. It doesn't relate to a few individuals. It is 
a result of a policy, a very negative and destructive policy that is 
being pursued. 

I want to correct myself— before I mentioned the Republican can- 
didate, when he launched his campaign in 1984. 1 meant 1980. 

When Ronald Reagan launched his campaign from Philadelphia, 
Mississippi, he sent a clear message to the Nation that his party 
and he would take a different position on civil rights matters. 

That was one extreme. 

At the other extreme is the selection of certain kinds of people to 
appoint as judges to the Supreme Court which has produced a Su- 
preme Court which also sends another message. 

In the last campaign, the advertising campaign related to Willie 
Horton, which also exploited racism, acquiesces to racism, and pan- 
dered to racism, and that plays a major role in national politics. 

The Republican party has actually adopted that as a major vehi- 
cle forgetting votes. 

However, Congress still has passed certain laws and it seems to 
me that refusal to enforce those laws is illegal regardless of what 
part is in power. 

I want to ask you to think about it and give me your reactions 
today. 

Are things like Choice— is Choice illegal in the fact that Choice 
is really when you examine it closely promoting activities which 
will resegregate schools, in many cases along class lines and practi- 
cally all cases along race lines; class and race having a definite re- 
lationship in this country? 

Also, what would you suggest Congress should do in terms of this 
coi tinued pattern of refusal to enforce the law, the refusal to carry 
out the intent of Congress which ran through the previous Admin- 
istration? 

The Reagan Administration did it whether dealing with safety 
laws relating to workers or civil rights matters, they refused to en- 
force the law. 

We see no indication of improvement with respect to the Bush 
Administration. 

There are clear policies. They don't put them in writing, but the 
message is certainly circulated. 

The message is certainly sent out strong and clear to the top 
people what the policies are and the workers, of course, in agencies 
like the Office for Civil Rights Compliance get these messages that, 
as you have pointed out, are the cause of a lot of demoralization 
and a lot of the attrition. 

Is Congress helpless and how long will this go on? Should we 
have some kind of mechanism which would allow Congress to 
better enforce the law, better enforce, guarantee that the intent of 
Congress will be carried out. 
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Obviously oversight hearings are not enough, because I have sat 
through Government Operations hearings covering some of this 
same territory. 

Repeatedly, we have hearings and the Administration represent- 
atives in essence tell us that that is the way it is, that is all we are 
going to do and the implication is you have no recourse. 

I throw these simple questions out to all four of you to respond to 
as you wish. 

Ms. Simon-McWilliams. Mr. Chairman, I certainly would like to 
respond to the Choice issue. 

I feel very strongly that Choice is certainly a way, and I think 
you will note in my testimony as I certainly did not provide it to 
you orally— that Choice is a way for some people to resegregate, if 
you will, and unintentional resegregation will also take place. 

When one listens to certain words such as "Well, then the 
second-rate schools will close," in my opinion, this is a way of sift- 
ing through the various student populations and causing those who 
would, if you will, be able to succeed any way to cross over into a 
certain academic track or attend a certain school and those who 
would need assistance would not be afforded education in these 
schools of Choice. 

If there is not written into the various regulations related to 
Choice and magnet schools then we will see an even more signifi- 
cant, if you will, amount of resegregation and not only by race, but 
certainly by caste, as you indicated. Those persons who are of a 
higher economic level will be able to get their children into what- 
ever school it is that they choose; and second, they will be able to 
even go out of the system, if they will. 

Mr. Orfield. I would like to speak to the choice question. It de- 
pends on how it is done. The entire effect depends on how it is 
done. 

If it is just open choice with no restraints, it will unquestionably 
increase segregation probably by race and certainly by class. 

We have experience of that in several cities, that we are study- 
ing. 

Magnet schools have very few poor children compared to other 
schools. 

I believe there are four key elements in making a choice pro- 
gram equitable. 

One is that there is really intense information provided to the 
low income and non-English-speaking parents and that that should 
be on a person-to-person level, not just through brochures. 

Second, free transportation must be provided unless you are 
going to stratify by class. Choice without free transportation is an 
economic-sorting device. 

Another one is there must be civil rights goals. The school must 
be integrated and under a Choice plan and there should not be 
choices that increase segregation. 

1 believe that there should* not be screening devices like tests to 
get into Choice schools, that will have a class and race segregating 
effect in most circumstances. 

So I think that those things have to be attended to. 
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Chairman Owens. Do you think that the people who are pushing 
Choice will take any— will allocate any resources to carry out those 
four things? 

Mr. Orfield. If they don't, anyone who is concerned about civil 
rights should oppose Choice proposals. 

Chairman Owens. On the basis of your experience, do you think 
they will? 

Mr. Orfield. Most of the proposals don't provide these essential 
things. Also, Choice, where it is going to be across district lines as 
it is in some of our school desegregation consent orders in places 
like St Louis or Milwaukee or in Minnesota, under State law- 
there should be strong efforts to make good suburban school oppor- 
tunities available to inner city minority students who are in inferi- 
or schools by every possible measure. 

I think Choice should be inter-district. 

Mr. Lichtman. I would like to comment on what should the Con- 
gress and the committee do in response to protracted and chronic 
failure to enforce Title VI and other civil rights statutes by the 
Office for Civil Rights. 

I think the answers come down to basically the oversight area 
and the appropriations area. 

For example, the House Committee on Government Operations, I 
think, did an extraordinary service as did this committee in coming 
out with the reports that they have come out with. 

To use the example of higher education, which I focused on when 
the House Committee on Government Operations found that the 
vestiges of segregation have continued and said it like it was, they 
did an enormous service for the country, but that was 1987 and I 
don't know of any follow-up since 1987 by the Congress. 

OCP should have been called to account for its failure to deal 
with these vestiges and called to account by this committee also, in 
the sense that a hearing should be held as a starter, and questions 
should be posed forcing them to explain how could they have ap- 
proved these plans when most of the goals and objectives of these 
plans have not been met. 

How could they shift their standard for review to one of whether 
or not the States were carrying out certain steps regardless of the 
result of those steps. 

We have had a very pernicious shift in the standard of compli- 
ance. 

No longer is there concern about whether the plans work or 
whether or not the goals or objectives are met. 

Desegregation is declared on the basis of carrying out certain 
steps regardless of result. 

This committee would do an enormous service, I think, in forcing 
them to justify what I think is a wholly unjustifiable position and 
if they won't carry out their statutory duty, I think— to second the 
view of my colleague, Ms. McClure— I think appropriations is the 
next step, that members of this committee would testify and that 
the OCR would be told that if they don't carry out the statute, they 
won't have the funds. 

Chairman Owens. Lis. McClure? 

Ms. McClure. Another way to approach the appropriations is to 
earmark or indicate that it is expected that the department will 
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spend out of these appropriations such funds as are needed, and 
then list it 

I am frustrated, too, but you have to keep at it; persistence. Do 
more hearings. 

In fact, the committee might consider— the full committee, might 
consider creating a special subcommittee or designating an existing 
subcommittee to focus on this. 

I mean, there have been plenty of examples of the Congress 
going after non-law enforcement— the Environmental Protection 
Agency, for example, comes to mind in the first Reagan term when 
the Congress just went after it and after it and finally got some- 
where. 

They exposed some things. 

I know this committee has a very full plate, especially in a year 
when major programs have to be reauthorized. 

I suppose— you are in a position which the Legal Defense Fund 
isn't. You write to the Secretary and ask for a policy on Choice. 

Don't ask Mr. Smith, because Mr. Smith has to do what across 
the street wants. Across the street is OCR parlance for the Secre- 
tary's office, the General Counsel's office. 

It is those people that make those decisions. So you have got to 
go across the street, too, or bring across the street to the Rayburn 
Building. 

Chairman Owens. I throw out one question that you can consid- 
er and I would like a response in writing, since you have wrestled 
with this problem quite a bit. 

I have been here seven years so I am still considered relatively 
new, but I don't know why we can't push for a congressional solici- 
tor, someone to take the Administration to court. 

We had an experience with disability, people being knocked off 
the rolls with respect to disability, but Members of Congress joined 
citizens and went to court and the court ordered the policies of the 
Reagan Administration be reviewed and in the meantime people 
had to be put back on. 

There have been cases where citizens go to court, and Congress 
goes to court and gets results. 

I don't know why Congress can't have at its disposal a solicitor 
who goes to court to force the Administration to carry out the 
intent of Congress. 

Think about it and I would appreciate your response. 

Chairman Owens. I have one quick question. OCR reported in its 
fiscal year 1988 annual report that it met over 90 percent of its 
Adams time frames for complaint processing. 

Do you believe that these statistics are valid? 

Mr. Lichtman, That is difficult for us to evaluate because since 
the order was dismissed, they have refused to share the informa- 
tion with us. They no longer report to us. 

Even if they are valid, they are only part of the story. Obviously 
the substance of what they decide is very, very important and to 
the extent that they have met the time frames, for one thing, you 
would have to look at do they meet the time frames on acknowl- 
edging complaints on the substantive decisions on letters of find- 
ings and enforcement decisions. 
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You have to look at those data very closely, but you also have to 
look at what they decide. 

To the extent that *hey are dismissing the complaints, it doesn't 
help much that they do it on a timely basis. 

Ms. McClure. I think it is a fraud. 

In the summer of 1985, we were still getting reports and we did 
an analysis of the time frame and there were four separate ones 
and we did it by region and within region by jurisdiction. 

It was an awful job. 

What it shows in the first time frame is do they acknowledge re- 
ceipt of the complaint? 
Well, gee whiz, golly, they got nearly 100 percent on that one. 
The next was, did they complete the investigation? 
They didn't get anywhere near 100 or 90 percent on that. 
Did they issue the letter of finding? 

And the fourth time frame is, if they had not secured voluntary 
compliance,- did they take the case to administrative enforcement? 

It was interesting to note that there were a number of due dates 
declined in each of the four categories, so you might .start with a 
thousand due dates and do they acknowledge receipt of the com- 
plaint? 

By the time it got down to did they take any enforcement action, 
it was down in the low hundreds. 

# If you add those together, the high 100 percent for acknowledg- 
ing—almost any agency can acknowledge within 15 days receipt of 
a complaint. When you add those together, sure they may get 90 
• percent, but disaggregated, the story is different. 

Chairman Owens. Thank you. 

Mr. Hawkins? 

Mr. Hawkins. I think in answer to one of the questions, Dr. 
Simon-McWilliams indicated a view on Choice and I think Mr. Or- 
field seemed to not completely agree with the statement. 

I think that Dr. Simon-McWilliams had made him a prepared 
statement. I wasn't so sure. It seems to me some clarification was 
needed. 

Mr Orfield seemed to suggest that with a number of limitations 
of certain conditions, that Choice might work. However, these are 
not included in any of the proposals that I have seen being advocat- 
ed by those who advocate Choice. If they were, there would be no 
reason to have Choice because they would make the schools better 
if you met those conditions. 

But the statement that I read goes much beyond a gimmick 
called Choice because I don't know where the. idea originated or 
who originates the idea or who decided this was to be the corner- 
stone of education during this administration. Certainly it is not a 
policy because no policy has been enunciated. 

It is something that arose and they are using it because I sup- 
pose it justifies the budget cutbacks. You don't have to spend 
money on it if you advocate that States and local districts can go 
ahead and open up enrollments. But the issues seem to have been 
brought to focus in Dr. Simon-McWilliams' statement where she 
said that public school Choice will force the system to put competi- 
tion back into education. 
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Who decided that we need to put competition back into educa- 
tion? What type of competition are they talking about? Will it be 
the competition that will allow schools to be selective in the stu- 
dents that they receive, that would reduce their costs and improve 
their profit rating? If we are going to talk about competition, I sup- 
pose we should talk about schools making their profit of some kind. 
I am not sure who decided that. 

The idea that in some way we are going to upgrade the second- 
rate schools or close them, then what are we doing to upgrade the 
schools? So I guess we get down to the question, are we going to 
close up those schools, and how many students who are in those 
schools we close up. What becomes of the schools we close? Would 
you elaborate on that statement? 

Ms. Simon-McWilliams. This is a statement 

Mr. Hawkins. I will ask Mr. Orfield about his so-called limited 
Choice and all the good things that he thinks are going to be done 
to make Choice work when the President has already decided at 
the summit in Virginia with the governors that he is going to de- 
regulate the schools. 

If he is going to deregulate and let them have the Federal money 
with no strings attached, then obviously you are not going to have 
any conditions. 

Ms. Simon-McWilliams. I noted that in my presentation on page 
7 and indicated that desegregation is lost in efforts to reform school 
standards of competitiveness, aggressiveness and survival of the fit- 
test. 

In my opinion, it is taking us back to sifting through the school 
population and saying that there are only a few that we want to 
send through the system, the others be damned. This is what I see 
that the Choice move, if you will, is perhaps leading to or it could 
lead to. 

I noted, as I put in quotes, the words "public school Choice will 
force the system to put competition back into education to upgrade 
the second-rate schools that are closed." That statement was made 
by a person from the Department of Education and I would expect 
that that goes back to that competitiveness, if you will, and filter- 
ing out those creating the class system within our society. 

And when one is bold to make the statement to upgrade the 
second-rate schools or close them, I should underscore that that is 
truly a bold statement because we know that the schools that have 
been attended by, if one would call second rate, were those schools 
that are dilapidated in physical plant as well as wanting an in- 
structional staff, and those schools are usually within the inner- 
cities where we have the largest group of minority students. 

I maie the statements and put in quotes, but I also say that I 
shudder when statements like that are made by persons who are 
leading our national education system, because it certainly appears 
to me that there is an intent of, if you will, moving back to a segre- 
gated society, not only by race but most assuredly assuring that it 
will be by class. 

Chairman Owens. Secretary Cavazos actually made that state- 
ment at the University of California at Los Angeles and again 
before this committee, so I guess we could credit him with the 
statement and also the statement that he would not countenance 
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any type of segregation aiong with it. However, there seems to be 
some dichotomy involved in that. 

No* Orfield, you have indicated that you thought that 
under o 'tain limitations then we could make Choice work, and I 
wasn t so clear on who is going to be responsible for those condi- 
tions. Who is going to pay for the transportation, for example? You 
said transportation— those advocating Choice. Let's say the depart- 
ment is advocating Choice but it is not suggesting that it is going to 
put up any money to do it, then that first condition, one of the con- 
ditions you mentioned is out of the window to begin with, assuming 
that that would be required as one of the conditions. 

I have^ forgotten some of the other conditions, but they are all 
local decisions to bi> made, that are not included in what is being 
advocated at the Federal level. Who would be responsible for, let us 
say, making sure those conditions prevail? 

Mr. Orfield. Well, I think that one of the things that should be 
done is that there should be some civil rights guidelines on Choice 
plans which should be issued by the Office for Civil Rights and the 
Justice Department, and they should incorporate those require- 
ments. 

If you are going to have Choice, you can't make Choice depend 
on the wealth of the family or depend on them knowing the intri- 
cacies of the bureaucracy of the school district, so they can get 
through a very complicated system. You have to make the system 
accessible and have a set of desegregatioi ^oals. 

The reason I think that it may be wonn pursuing this, in those 
cases where we can get those protections, is that there are a lot of 
schools that are not functioning. In our city of Chicago, of the 65 
high schools I would estimate 60 of them are not preparing stu- 
dents for college adequately and they do need to be shaken up and 
we need to try everything we can that does not have inequitable 
results. 

So I think Choice is one of the things that we might explore if we 
have the right protection. Bat if we don't have it, it should not only 
be prevented, it should be opposed by some Federal civil rights offi- 
cials. 

• 5 f Congress is going to mandate or encourage Choice, it should be 
included in the funds that Congress dispenses for these programs, 
either Congress itself funds these necessary elements or school dis- 
tricts can receive the Federal grant funds only when they provide 
those necessary elements from local funds. They have to come from 
one source or another, or Choice should not go forward. 

Mr. Hawkins. They never came before Congress before this. 
There is a bill pending in this committee to establish it legally, but 
this bill has not been introduced. It has been proposed. 

One of the conditions seems to be as to whether or not a school 
would be selective. We compel children to go to school— that is the 
States do— to a legal age and a neighborhood school, an ordinary 
scnool can not reject a student. A student comes, registers and that 
is it. Under the school that has been designated as a Choice school, 
that school has the right to refuse a student if the student doesn't 
live in that attendance area. If you are going to have competition, 
fair competition, you would compel every school to accept any stu- 
dent. 
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Mr. Orfield. I think that that is right, Congressman. 

Mn Hawkins. That would be one of the conditions. It can't be 
selective, if you are going to get the Federal money, you can't dis- 
criminate against, on any basis, the student who comes to that 
school. If you do that, obviously you would destroy the idea of 
Choice. 

Mr. Orfield. That is right. I think that the selection procedure 
should be a random selection from the students who are interested, 
subjected only to a limitation on civil rights grounds. 

In other words, if the initial choices would produce a segregated 
school that should not be allowed but otherwise students should 
not be screened out of Choice schools on standardized tests or other 
kinds of procedures. They should have a right to go there just like 
other public schools and it should be on the basis of their interests 
or if their parents think it is beneficial for them. There should be a 
system of randomized selection that permits every student to have 
an equal chance to get into those schools. Also there should be civil 
rights guidelines to make sure that they are integrated. 

Ms. Simon-McWilliams. In the Pacific Northwest, I think per- 
haps some persons may like to visit a couple of school districts 
where Choice, if you will, has been in effect long before it became 
the activity of the administration. I think that they will find that 
our desegregation assistance center is working with these districts 
because racial segregation has taken place. 

If, in fact, the districts have those dollars available that are nec- 
essary, and I agree, if it was necessary, to pay for the transporta- 
tion, if you will, and also to have the necessary support so that par- 
ents will understand what Choice is all about, then perhaps you 
can look at those dollars and utilize them within those schools that 
are *iow called segregated and all schools then could become a part 
of that mix of Choice. 

Mr. Hawkins. Thank you. 

Chairman Owens. Mr. Orfield, would you say that Choice schools 
ought to have a lottery system for the admission of students. Is a 
lottery the only just way to do it? 

Mr. Orfield. I think the best way to do it is not to do it on first 
come, first served because that will advantage parents with the 
most information. 

The best way is to ha\e desegregation goals and within those 
goals, allow students to register as a matter of right and choose 
from those who want to go by some kind of a lottery system. 

Chairman Owens. Thank you. 

Mr. Payne. 

Mr. Payne. Thank you. 

I think this is a very interesting conversation and I appreciate 
you experts giving us some guidance on this very important sub- 
ject. I think that the question of choice is an issue that we are 
going to have to wrestle with so I appreciate the opportunity to 
have this dialogue 

Of course, the first problem is that of nomenclature and that this 
whole thing is called Choice. I wish there was another word be- 
cause our colleagues are so anti-choice. It seems like when it comes 
to a woman's right to choose, then to use the term choice is bad. I 
think it is going to mix the bad guys up with the good guys, or 
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maybe it is consistent, the more I think about it, because I can't 
see under the current ^et of circumstances, hew this whole ques- 
tion of choice will be able to work especially if you are saying let 
the Justice Department, lei the Office for Civil Rights monitor to 
make sure the system works. We have seen very clearly over the 
last 10 years what happens when you have the wolf watching the 
chicken coop. So therefore, it is doomed to fail. 

The whole question of when do you stop Choice— if a school is 
known to be very good in an area and everyone is going to apply 
there, how do you determine who can go? 

Also, on the question of Choice, those who are better informed 
and have parents who may take interest or have the time to make 
evaluations and all that is necessary, they are going to be the ones 
that are going to end up in the Choice schools in the first place and 
those people who need the assistance and the prodding to be able 
to understand the importance of education will fall down to the 
bottom tier. 

It is even interesting that on the question of Choice, we find that 
in 1879, in the Ferguson case— the Supreme Court found segrega- 
tion was constitutional, and in 1954, Brown v. Board of Education 
found unconstitutional. We are going to be able to almost take both 
cases and find another way to legally resegregate through this 
question of choice. 

I doubt seriously if— those points you raised, Dr. Orfield, are ex- 
cellent, but I don't see anyone taking time and interest in doing 
those things. Therefore, Choice is doomed to fail. 

Surprisingly enough, with the new progressive government of 
South Africa, they talk about dismantling apartheid and going to 
the beach if you want, but there is one provision that they are 
holding closely and that is the group right to choose. It is called the 
same thing, Choice. Choice simply means that a community in 
South Africa, even when apartheid laws are dismantled, will have 
the right for group association, it is called. You decide who you 
want to live with, whether you want to go out at night, what kind 
of club you want to go to, where you play golf and I guess where 
you send your kid to school. That is pro-choice. 

I see a lot of serious difficulties in this whole question of the 
voucher system, basically that is what I call it. I would appreciate 
it if you could give me your written thoughts. 

I think your thoughts are good and maybe that we would be able 
to— because if we knew the answer, we wouldn't be asking you the 
questions, that is for sure. So it is not that we are here saying your 
answers are faulty. We have no answers either. 

So if you could think through this and give us some information, 
I think that that would be helpful to us as we grapple with this 
question which is certainly going to come up before us more and 
more in the future. 

I don't have any questions unless anyone wants to comment. 

Chairman Owens. Mr. Hayes. 

Mr. Hayes. *Mr. Chairman, I heard you at the beginning when 
you said that we are running behind schedule. In addition to that, I 
was hopeful that we would be able to make up for some of that 
lateness by shortening our lunch, which I still have hope we can do 
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Second, there is a limit as to what that portion of the human 
anatomy which you sit on can endure. We have been here better 
than three and a half hours now, and I am going to just comment 
by saying that we have benefited from what has been excellent tes- 
timony from all the panelists. 

The one question that I might have, and I will certainly go 
through the prepared testimony, because it is enlightening in many 
respects— I would like to just say as I look at this report on rese- 
gregation of public schools in the third generation, some of you all 
made contributions to the preparation of this report. 

You, Dr. Orfleld, I am tired of hearing this about Illinois leading 
the pack in this whole area. I find myself in a somewhat defense- 
less position. Yet, when I see a situation where in the suburban 
schools, public schools surrounding Chicago, where the State of Illi- 
nois spends almost $800 a year per student on a kid who goes to 
school in the suburbs than they do on a kid who goes to school in 
Chicago, where I see a situation where at the University of Illinois, 
which has an enrollment I think of almost 30,000 students, less 
than 2 percent of that number I think are African American stu- 
dents, and I see a growing number of Asians. They are being af- 
forded an opportunity to get an education which African Ameri- 
cans can't get, and you weigh that against the increasing cost of 
tuition, with a lessening of Federal help to those students who need 
help. I wonder if we have a way to solve this crisis based on the 
current approach because there are kids who want to go to school, 
yet we have a drop-out ratio in black areas of the city of Chicago 
that are hovering around 50 percent. 

When we here in this Congress have trouble funding a measure 
to combat dropouts to the tune of some $50 million, which is pocket 
change by the way we spend money. It is not one of our top prior- 
ities. I think we have got to begin to make this one of our top prior- 
ities and I certainly think you people in the education field, if we 
are going to be faced with it in the next 10 years, people have no 
longer a desire to even become teachers. 

The decline in the number of black students who want to study 
to go into the teaching profession is declining. There are reasons. I 
don't want to get into them, but I am trying to lay out what I see 
as some of the problems that we face which leads to the conclusion, 
I guess, in part to the resegregation of the public schools, not just 
in the South, where I marched along with others to open up those 
schools and create opportunities, but when we sit here and contin- 
ue to see the Justice Department refusing to do anything about 
changing the course that we are traveling except to come up with a 
so-called solution of maybe Choice, I know in front that many of 
the kids in my area, in my district, they have no choice. They have 
to go to the school they can walk to and hope they can get break- 
fast when they get there, particularly at the elementary level, be- 
cause that is where they eat the third and fourth week of the 
month. 

Do you want to respond? 

Mr. Orfield. About half of the black and Hispanic students in 
Chicago aren't finishing high school and there is very little help In 
drop-out prevention programs from either the State or Federal 
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Government so far and those students are doomed in terms of em- 
ployment prospects as adults. 

What we find is that five out of six young black men between 18 
and 19 don't have jobs in Chicago. It is just a shocking situation 
that the black enrollment at the University of Illinois, Chicago 
campus, which is in the middle of the city, went down over 40 per- 
cent in the first four years of the 1980s. Tuition is one of the most 
expensive in the country. 

Public tuition in the country has raised substantially faster than 
*amily income. Racial income gaps have grown during this decade 
and Federal f nanc?al aid covers a smaller and smaller percentage 
of that. * 6 

We show, in research we will be releasing soon, that even for 
those students who graduate from high school in our big cities, less 
than one out of 10 is finishing college in the 1980s. 

We have a terrible situation and it relates both to civil rights en- 
forcement, because the University of Illinois and other campuses 
are adopting increasingly demanding requirements to get in and 
are eliminating remedial programs, and it relates to financial aid, 
which is something that if we are going to get low-income students 
to go to college, we have to fund them more adequately, especially 
in the first two years of college. They can't afford huge loans. 

The committee and the Congress have failed to fund those schol- 
arships at a level that makes it possible for low-income students to 
pay these rapidly increasing tuition loans. I think it is one of the 
hardest issues we have to face. 

Ms. Simon-McWilliams. With that type of information and that 
that you have afforded, my question is, from what will these chil- 
dren choose? If they are dropping out of school, if we do not have 
the support for them to travel to these various schools, if they are 
not able to go to college, what is out there for our children to 
choose and what will be left when they do close, if you will, those 
second-rate schools, as someone is calling them? 

Chairman Owens. Thank you very much. 

I would like to note that the panel has been quite informative 
and inspiring. We do appreciate your being here and would like to 
submit some additional questions to you in writing. We will hold 
the record open for that. 

Mr. Smith, who had to go, Mr. Smith, the Member of Congress 
on the minority side, specifically has questions that he would like 
to submit to some of you. 

I would like to leave you with one question that I didn't get a 
chance to explore. Should Congress take steps to prohibit Federal 
education aid to States which discriminate in their distribution of 
education assistance funds within their State? 

Formulas which have a result of being discriminatory have been 
promulgated for a long time by numerous states, including the 
State of New York. When you advance a formula which insists that 
you must allocate State assistance funds on the basis of attendance 
instead of enrollment, that is a discriminatory formula which is 
used quite a bit in a number of places. 

We wonder if Congress shouldn't take some action to press States 
to be fairer in their own distribution of State aid funds to educa- 
tion. Inner-city communities where there are large numbers of mi- 
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norities are inevitably the victims of these kinds of discriminatory 
formulas. 
Thank you again very much. 

We will recess at this point until 2 o'clock. It is going to be a 
shorter recess than we planned, but we will resume testimony at 2 
o'clock. 

[Whereupon, at 1:20 p.m., the subcommittee recessed, to recon- 
vene at 2:00 p.m., this same day.] 

Chairman Owens. The committee will please come to order. For 
the afternoon hearing session, we are going to combine panels 1 
and 2 for the afternoon. 

We also have a substitute person testifying. Ms. Pamela Monroe 
Young will join us, replacing Althea Simmons, who could not be 
here. She is a Legislative Counsel with the NAACP, Washington 
Bureau. 

David Chavkin is the Senior Program Analyst for National 
Center for Clinical Infant Programs. Ellen Vargyas, is representing 
the National Women's Law Center. 

Norman Cantu, Esquire, is Director of Elementary and Second- 
ary Programs of Mexican American Legal Defense and Education 
Fund. And Susan Liss, from the Citizens' Commission for Civil 
Rights; accompanied by, Elliot Mincberg, Esquire, People lor the 
American Way; and James Lyons, for the National Association for 
Bilingual Education. 

We will begin with Mr. Chavkin. 

STATEMENT OF DAVID CHAVKIN, SENIOR PROGRAM ANALYST, 
NATIONAL CENTER FOR CLINICAL INFANT PROGRAMS; 
PAMELA MONROE YOUNG, LEGISLATIVE COUNSEL, NAACP, 
WASHINGTON BUREAU; ELLEN J. VARGYAS, ESQUIRE, NATION- 
AL WOMEN'S LAW CENTER; NORMAN CANTU, DIRECTOR OF EL- 
EMENTARY AND SECONDARY PROGRAMS, MEXICAN AMERICAN 
LEGAL DEFENSE AND EDUCATION FUND; SUSAN LISS, CITI- 
ZENS COMMISSION FOR CIVIL RIGHTS; ACCOMPANIED BY: 
ELLIOT MINCBERG, LEGAL DIRECTOR, PEOPLE FOR THE 
AMERICAN WAY AND JAMES J. LYONS, NATIONAL ASSOCIA- 
TION FOR BILINGUAL EDUCATION 
Mr. Chavkin. Good afternoon. 

As I was listening to Mr. Smith's and Mr. Turner's testimony 
this morning, I began to get a feeling that OCR and the Depart- 
ment of Justice have done a pretty horrible j~b with regard to Title 
VI and Title IX. 

It is because they have been putting all their efforts into enforc- 
ing Section 504 to protect the rights of persons with disabilities. 

Then I remembered I was going to be testifying about what a ter- 
rible job they had done. I began to wonder what it was they had 
been doing. 

The m^jor difference, I think, between the civil rights issues af- 
fecting women and minorities and the record of OCR and the De- 
partment of Justice and the record affecting persons with disabil- 
ities has been that whereas the department has frequently gone 
out of its way to show active hostility to minorities and women by 





207 



intervening in litigation and by other activities, the record with 
regard with disabilities is very different. 

There is almost a complete pattern of neglect, not benign neglect, 
but just complete neglect. What I want to do is focus on a few ex- 
amples of that. 

I am going to be deviating largely from my testimony, which I 
know will be included in the record. I will focus in part by respond- 
ing to some of the concerns that came up this morning. 

Two points especially come to mind. The first was the point Mr. 
Turner made about the extent to which the Justice Department 
has been an avant-garde of the civil rights movement. 

Mr. Hayes is already chuckling. Obviously, you took Mr. Turner 
to task and set him straight with regard to Title VI. 

However the record with regard to Section 504 and the education 
for the handicapped act may be even worse. During the 1980s there 
were six or seven major cases that went to the United States Su- 
preme Court on the rights of persons with disabilities in programs 
that are either administered through or funded by the Department 
of Education. 

In one of those cases, the Rowley case, the Administration joined 
the side of the parents. That may have been the "kiss of death" 
because they lost as a result. 

In three of the remaining cases they didn't even get involved at 
all. I want to talk about some of the specifics of that. 

The other two, which the department lost, joined the side of the 
school system. So the litigation record is hardly one to be proud of. 

Mr. Turner talked about the recent First Circuit case. Let's hope 
that case is a turnaround, that it is the start of a new effort to 
properly address the rights of persons with disabilities. 

The other major point came up with regard to the case statistics 
and the extent to which the handicapped discrimination complaints 
have dominated the work of the Office for Civil Rights. 

Going back to some of those statistics, if you look at them a little 
closer, the record is not quite as significant as it might appear at 
firs' First of all, those complaints that were withdrawn, this whole 
issue that the staff and a number of members raised this morning, 
33 percent of the handicapped discrimination complaints were 
withdrawn prior to action by the Office for Civil Rights. 

If you look at the additional cases in which there were closures 
with no violations, which were 49 percent of the letter of finding 
closures, the total closures in which no violation or no positive 
action occurred, 67 percent. 

Mrs. Lowey raised the question of, you know, what does that tell 
you. Mr. Smith's response was, "We can't find a violation if there 
is no violation." 

The other way of looking at that is it may be that the office is 
simply not looking hard enough. Part of that raises this while prob- 
lem with regard to policy development that I want to get into in a 
moment. 

The other thing about case statistics is they don't tell you much 
about the qualitative actions of the Office for Civil Rights. It is one 
thing to find a violation where to get corrective, there is no lift on 
a bus or where a ramp needs to be put into a school to allow a 
person with mobility impairment to get into the building. 
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What that doesn't tell you is what happens when the person gets 
into a classroom. That is where the Office for Civil Rights really 
has been most grossly lacking. 

Part of that fact is due to the absence of policy development, the 
staff report on page 4, item 13, talked about the consensus among 
OCR regional staff and that few useful substantive policy directives 
have been issued since 1981. One of the specific recommendations 
in number 8 was that policy directives should be developed and dis- 
tributed on a wide basis. 

Obviously if you want people to obey the law, you must tell them 
what the law is. One of the critical problems is that nothing has 
happened in terms of policy formation since the re-promulgation of 
the old HEW Section 504 regulations when the Department of Edu- 
cation was created in 1980. There has been nothing significant on 
the regulatory horizon in terms of formal regulation or in terms of 
interpretative rules. 

Perhaps the most gross example of that is described in my testi- 
mony with regard to the question of availability of related services. 
This is in the written testimony on page 8. 

One of the ongoing problems under the Education for the Handi- 
capped Act is the extent to which children with disabilities are en- 
titled not only to specialized instruction, but also to such related 
services as social work services, counseling, physical therapy, occu- 
pational therapy, and those kinds of things. Some of those related 
services, if they are not provided, actually prevented the child from 
attending school. 

It would be as clear as closing the door to that child. On January 
19, 1981, the last full day of the Carter Administration, a notice of 
interpretation was published in the Federal Register with regard to 
the coverage of clean intermittent catheterization. This procedure 
is commonly done by family members, but can now be done by indi- 
viduals other than medical personnel. 

It is essential for a child who is unable to empty hiz or her blad- 
der completely. It allows that child to attend class until they are 
able to catheterize themselves. 

The notice of interpretation that was issued said this is a re- 
quired related service under Section 504 and the Education for the 
Handicapped Act because it is necessary to allow children with 
that kind of disability, in this case it was a neurogenic bladder, to 
attend school. 

February 17, 1981 the Reagan Administration postponed the ef- 
fective date of the policy statement until March 30, 1981, a little 
over a month. 

March 27, 1981, the effective date was postponed again, this time 
until May 10, 1981. On May 8, 1981, the effective date was post- 
poned again, this time until further notice. We are all still waiting 
for the further notice. 

What happened instead was a child, who was being excluded 
from school because of the unavailability of that service, went to 
court. The case ultimately got up to the United States Supreme 
Court. That is the case of Irving Independent School District v. 
Petro, described on page 9 in the written testimony. 

The Supreme Court said that was a required-related service be- 
cause it was necessary to allow the child to attend school. Curious- 
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ly, the Administration, which is again, supposed to be the avant- 
garde of civil rights enforcement under their own description, 
didn t participate in the case. 

The Solicitor General was absent from any involvement of the 
case at the Supreme Court level. 

One of the things that happened later is the whole problem, and 
it is really a policy matter that is going to come within the jurisdic- 
tion of this committee, and that is the extent to which Section 504 
still applies in cases that arise also under the Education for the 
Handicapped Act. This problem is described in the testimony on 
page 5, it is the critical difference between Section 504 and Title IX 
and Title VI with regard to the rights of children. 

Most of those nghts are defined by the EHA. What happened in 
1984 was the Supreme Court decided the case of Smith v. Robinson 
which, the court said that where the child was proceeding under 
the Education for the Handicapped Act, you couldn't bring the 
action in Section 504. 

It arose really on the issue of attorney's fees because at that 
point attorney's fees were only available under Section 504, not 
under the Education for the Handicapped Act. The Supreme Court 
said Section 504 adds nothing to the substantive rights of a handi- 
capped child and we therefore cannot believe that Congress intend- 
ed* to have- a careful balance structure in the EHA upset by reli- 
ance on Section 504 for otherwise unavailable damages or for an 
award of attorney's fees. 

In a large part, as a result of the actions of this committee and a 
comparable committee in the Senate, the Handicapped Children's 
Protection Act was passed in 1986. That established the right to at- 
torney s fees. 

What it didn't do was grapple with the whole Question of the 
extent to which Section 504 is a valid right of action, a valid basis 
on which to allege complaints under the EHA. Therefore, a large 
number of issues in which Section 504 really is critical is where the 
EHA rights simply don't go far enough. Let me give you one exam- 
ple of that. 

All of us know that minority children are disproportionately 
placed in special education programs. They are either labeled as 
educable mentally retarded or as emotionally disturbed. 

All of us know that. We got it from anecdotal e< nerience. 

In 1979 there was survey data developed by the Department of 
Education that reinforced that. What we don't know is why that is 
happening, nor has the department thought about what to do with 
that. 

Well, that obviously raises Section 504 issues because the local 
education agency has been identified as regarding those children as 
handicapped. They are, therefore, protected under Section 504. 

Even though they are not handicapped lJ many cases, they are 
being regarded as handicapped, the third prong of Section 504 defi- 
nition testimony. They are not being educated in the least restric- 
tive environment. 

They are being educated in a restrictive environment, to their 
advantage. That is a Section 504 issue in which the Education for 
the Handicapped Act is not much use. 
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Other examples are described in testimony. But it is really criti- 
cal that this committee and furthermore the Office for Civil Rights 
itself, begin to grapple with that issue. Even with those uncertain- 
ties under the EHA, it is important to recognize that the non-EHA 
issues in education also haven't been addressed. 

Some of those are highlighted towards the end of my written tes- 
timony, but they involve such problems as the discrimination of vo- 
cational rehabilitation programs against children with severe dis- 
abilities despite some of the statutory protections that this commit- 
tee put in place. It involves discrimination of vocational education 
programs against children^and adults with disabilities and the fail- 
ure to provide reasonable accommodations to ensure that those per- 
sons are main-streamed and realize their potential. 

So there is a wide, wide, disparity between the impression that 
was left with the committee this morning and the reality of what 
has happened both in terms of policy development, which as the 
staff noted and as the committee pointed out, is really the under- 
pinning for both technical assistance and voluntary enforcement, 
and on the other side in terms of meaningful enforcement of civil 
rights for persons with disabilities. 

Why don't I stop there and let Ellen proceed. 

Chairman Owens.. I am sorry. I neglected to point out the fact 
that we have your written .testimony, and the entire written testi- 
mony will Lt. entered into the record. 

Ellen Vargyas, National Women's Law Center. 

Ms. Vargyas. Thank you very much. I am very pleased to be 
here today in a dual capacity as an -attorney with the National 
Women's Law Center and also as the Chair of the Coalition for 
Women and Girls in Education. 

While both the coalition and the law center are deeply concerned 
with the full range of civil rights enforcement, our particular focus 
is the enforcemer* of Title IX of the Education Amendments of 
m 1972, the statute which prohibits sex discrimination in education 
programs and activities which receive Federal financial assistance. 

My testimony will therefore concentrate on issues regarding 
Title IX although many of the concerns I will voice apply equally 
to the enforcement of the other civil rights statutes within OCR's 
jurisdiction. 

In addition, because I understand that many procedural prob- 
lems in OCR enforcement, for example, compliance with time 
frames, avoidance of tHe Letter of Finding process, et cetera, are 
being addressed by other witnesses, I will focus my remarks on the 
substantive aspects of Title IX enforcement. 

It is both timely and important for this committee to exercise its 
oversight jurisdiction regarding the Office for Civil Rights in the 
Department of Education. We start with the proposition where se- 
rious concerns are raised by the failure of the Administration to 
nominate a Secretary for Civil Rights. 

When viewed in combination with the significant decline since 
1980 of OCR's budget in real terms and the well-documented and 
pervasive failures of OCR during that time in handling complaints 
and conducting compliance reviews, see, for example, this commit- 
tee's excellent 1989 majority staff "Report on the Investigation of 
the Civil Rights Enforcement Activities of the Office for Civil 
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Rights, U.S. Department of Education/' the unmistakable message 
emerges that civil rights in education has become, at best, a low 
priority. 

We urge this committee to announce, loud and clear, that this 
message is unacceptable. 

Before addressing the particular concerns we have regarding 
OCR, which when I do, I am going to focus more on the substantive 
issues of enforcement rather than procedural questions that were 
raised this morning. Important as they may be, I think they have 
been aired and would like to get into the substance. 

First, I would like to take a moment to review the many equity 
problems which confront girls and women in education. Let me be 
crystal clear in this regard: ongoing gender-discrimination in edu- 
cation has a devastating and broad-based impact. 

Indeed, it not only detrimentally affects the girls and women— 
disproportionately racial and ethnic minority group members— who 
are denied access to the education, training and jobs they need to 
properly provide for themselves and their families. 

Based on the well-documented projection that many of the new 
jobs which will emerge over the next decade and beyond will go un- 
filled for want of people with the necessary skills to fill them— all 
too many of them women — it will also have exceedingly damaging 
consequences on our economy. 

Recognizing the importance of the problem and taking the neces- 
sary steps to achieve gender-equity in education must be a national 
priority. Examples of the many serious and ongoing problems of 
gender-equity in education: Girls and women at every educational 
level are substantially under-represented in math, science, comput- 
er, and other technical courses and programs. 

Major problems of sex-segregation in vocational education pro- 
grams persist at both the secondary and postsecondary levels with 
girls and women heavily concentrated in traditionally female, non- 
technical and low-wage areas. 

Sexual harassment is a problem of major proportion at both the 
secondary and postsecondary level with women as victims both in 
their capacity as students and employees of educational programs 
and institutions. 

Gender discrimination in education-related employment, in addi- 
tion to sexual harassment, remains a serious proolem with women 
concentrated in lower level jobs and receiving lower salaries than 
their male peers regardless of their job level. 

Discrimination against females in education-related sports activi- 
ties is endemic. Girls and women have substantially fewer opportu- 
nities to participate and receive significantly less support than 
their male peers in virtually every aspect of secondary and postsec- 
ondary school athletics, including scholarship assistance. 

In addition, women suffer from widespread employment discrimi- 
nation in education-related athletic programs. 

One of the most serious areas of fall out is in sports-related schol- 
arships. 

Wi have serious problems in health care, with discriminatory 
policies and health programs in many post secondary institutions 
which fail to cover pregnancy and gynecological care as other serv- 
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ices. There are serious deficits in the educational opportunities pro- 
vided to pregnant and parenting teens. 

Indeed, while it is clear that pregnancy and parenting play a 
major role contributing to female dropout rates, only the most 
minimal attention has been paid to those very vulnerable women 
in dropout prevention programs. 

Many of the standardized tests used so widely in our education 
system reflect a serious gender-bias. For example, females score, on 
average, 60 points lower than males on the SAT in spite of the fact 
that the SAT is justified as a predicator of first-year college grades 
and women consistently receive higher grades than their male 
peers. 

As a result of this score differential, women lose out in many of 
the benefits pegged to SAT scores ranging from college admissions 
to competitive scholarships. Women receive only one-third of the 
prestigious National Merit Scholarships which access to gifted and 
talented programs for junior high school-age students. 

Similarly, serious problems of gender-bias pervade the Armed 
Services Vocational Aptitude Battery which is used by high schools 
across the country in connection with their vocational education 
programs. 

The wide gender-diverging scores on this test— which apparently 
has not been validated for uses in connection with the civilian job 
market— substantially contribute to the channeling of girls and 
women into traditionally female, non-technical and low-wage jobs. 

Finally, the widespread lack of availability of child care effective- 
ly deprives many women access to education at both the secondary 
and postsecondary level— the education they so desperately need to 
enable them to provide for their families. 

Clearly, profound problems of sex-equity run throughout our edu- 
cational system. The key question for this committee is: What is 
OCR doing regarding all of these critically important issues? 

The unfortunate response is very little. This is the direct result, 
in my view, of a combination of a failure of leadership and a lack 
of resources. 

The bottom line is that OCR too often fails to use its powers even 
in the fact of clear violations of Title IX. It has not taken meaning- 
ful initiatives to either understand or resolve virtually any of the 
critical sex equity in education issues facing us today. 

In that sense, I would echo Dave Chavkin's testimony regarding 
with problems dealing with Section 504 enforcement. 

A prime example of the first problem of simply failing to enforce 
the law is found in the area of sex equity in athletics. Probably the 
best resource for this is a guide to Title IX which the National Col- 
legiate Athletic Association put out. The guide contains internal 
OCR memoranda and guidelines in great detail to give its member 
institutions clear guidance on how to avoid creating sex equitable 
athletic programs and still maintain conformity with OCR rules. 

Another example is found in OCR's response to the problem of 
discriminatory health plans and services offered by colleges and 
universities. 

Approximately 1800 complaints have been filed with OCR deal- 
ing with health plans which do not cover pregnancy and/or gyneco- 
logical services the same as other illnesses and disabilities. 
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This is a clear violation of the regulations. It is not a subtle, diffi- 
cult question. 

After sitting on the issue for about five years, a review of the 
sample of these 1800 complaints, or the disposition of them, shows 
OCR failed to take decisive action to guarantee compliance. Instead 
of clearly informing colleges and universities they are in violation 
of civil rights law and what they have to do co come into compli- 
ance, they have relied on institutional assurances of compliance 
without any followup or monitoring to close these cases. 

Based on these and other anecdotal experiences with OCR and as 
an attorney who actively practices in this area, I havp no choice 
but to routinely counsel discrimination victims. In my view such 
victims will be far better served taking their claims to court with 
all the burdens and costs, or pursuing state remedies where they 
exist. To say this is unfortunate begs the question. 

Equally troubling is OCR's failure to have mounted any mean- 
ingful initiatives in the area I have identified as well as others. 
Where is OCR, for example, in the important effort to enhance 
female participation in math, science and computer programs? 
What is it doing about getting women and girls into nontraditional 
areas of education? Why hasn't OCR done anything notable in the 
effort to eliminate sexual harassment in our nation's schools? 

Why is it almost invisible in the effort to put pressure on junior 
and senior high schools to accommodate the special needs of preg- 
nant and parenting students? Why have they left alone the dropout 
programs? Why Has OCR done almost nothing to address the prob- 
lems faced by victims of multiple discrimination? 

Cutting across all of these issues is OCR's failure to have pro- 
duced or sponsored the research and analysis necessary to under- 
stand the nature and extent of the problems, or to produce effec- 
tive strategies. There is a record of OCR's turning down direct 
offers of help outside organizations to help put together policies to 
deveiop materials to take on some of these issues. 

A cunrent example is the P roblem of widespread noncompliance 
with Title IX regulations regarding the treatment of pregnant and 
parenting teens. Even where OCR has addressed in some fashion 
some of these issues, they have an uncanny knacn for missing the 
point. An example of this is found in the testing area. The Armed 
Services Vocational Aptitude Battery has not been validated for 
use with civilian employment. There are sex bias problems in the 
outcome of those tests. 

Some schools, in trying to deal with this problem tried to score 
the test to develop separate test norms so they can see where girls 
rank among their peers in these nontraditional areas. It is a con- 
troversial practice, but it is a way to try to deal with the problem 
of the underlying instrument. OCR, in a series of compliance re- 
views dealing with this test, has totally ignored the problems pre- 
sented by the use of this test— which is a very flawed test— and has 
informed these schools that separate sex norming is a violation of 
Title IX. 

Not only has it missed the underlying problem, it ignored Title 
IX regulations which specifically allow recipients to undertake ef- 
forts to help the gender which has been historically excluded from, 
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or unrepresented in certain activities— in this case, nontraditional 
vocational education. 

This narrow approach has had a troubling fallout. You see school 
administrators shying away from any kind of separate sex program 
even where, in these cases, it is specifically permitted under the 
Title IX regulations. A troubling example is an excellent program 
sponsored by the Girls Clubs, which is designed to help get girls, 
many of them minority girls, involved in math, science, and techni- 
cal kinds of programs. 

It is a single sex program. Clearly girls have been unrepresented 
in these areas. School administrators are giving the Girls Club a 
great deal of problems in running these programs through the 
schools, even though I think any fair reading of the title and the 
regulations show these are permissible undertakings. 

In remedying these problems, clearly we have to get a confirmed 
Assistant Secretary for Civil Rights who understands these issues 
and is committed to developing the policy, research, and backup to 
take on some of these terribly important issues. 

At the same time, Title IX has to be guaranteed the resources to 
do the job. Meanwhile, until that eventually occurs, we very sin- 
cerely commend this committee for keeping the heat on so that at 
the very least, there is a full and public record of the problems we 
encounter. 

Thank you very much. 

[The prepared statement of Ellen Vargyas follows:] 
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FOR WOMEN AND GIRLS IN EDUCATION 
AND THE NATIONAL WOMEN'S LAW CENTER 



My name is Ellen J. Vargyas and I an very pleased to be here 
today in my dual capacity as Chair of the National Coalition for 
Women and Girls in Education and an attorney with the National 
Women *s Law Center. The National Coalition for Women and Girls 
in Education represents over 60 diverse women's, education, and 
civil rights organizations committed to expanding equity for 
women and girls in all aspects of education. The National 
Women's Law Center, a private, non-profit legal organization 
devoted to developing and protecting women's legal rights, 
similarly has as one of its key priorities the elimination of 
gender-based discrimination in education. 

While both the Coalition and the Law Center are deeply 
concerned with the full range of civil rights enforcement, our 
particular focus is the enforcement of Title IX of the Education 
Amendments of 1972, the statute which -prohibits -sex- 
discrimination in education programs and activities which receive 
federal financial assistance. My testimony will therefore 
concentrate on issues regarding Title IX although many of the 
concerns I will voice apply equally to the enforcement of the 
other civil rights statutes within OCR's jurisdiction. In 
addition, because I understand that the many procedural problems 
in OCR enforcement, i.e., compliance with timeframes, avoidance 
of the Letter of Finding process, etc., are being addressed by 
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other witnesses, I will focus my remarks on the substantive 
aspects of Title IX enforcement. 

It is both timely and important for this Committee to 
exercise its oversight jurisdiction regarding the office for 
Civil Rights in the Department of Education. Extremely serious 
concerns are raised by the failure of this Administration to have 
even nominated an Assistant Secretary for Civil Rights, nearly a 
year into its term. When viewed in combination with the 
significant decline since 1980 of OCR's budget in real terms and 
the well-documented and pervasive failures of OCR during that 
time in handling complaints and conducting compliance reviews, 
see, e T q»r this Committee's excellent 1989 majority staff Repor t 
on the Investigation of the Civil Righ t s Enforcement Activities 
Pf the Office For Civil Rights . U.S. De partment of Education. 
the unmistakable message emerges that civil rights in education 
has become, at best, a low priority. We urge this Committee to 
announce, loud and clear, that this message is unacceptable. 

Before addressing the particular concerns we have regarding 
OCR, I would like to take a moment to review the many equity 
problems which confront girls and women in education. Let jae be 
crystal clear in this regard: on-going gender-discrimination in 
education has a devastating and broad-based impact. Indeed, it 
not only detrimentally affects the girls and women — 
disproportionately racial and ethnic minority group members — 
who are denied access to the education, training, and jobs they 
need to properly provide for themselves and their families. 
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Based on the vell-docunented projection that many of the new jobs 
which will emerge over the next decade and beyond will go 
unfilled for want of people with the necessary skills to fill 
them — all too many of then women — it will also have 
exceedingly damaging consequences for our economy. Recognizing 
the importance of the problem and taking the necessary steps to 
achieve gender-equity in education must be a national priority. 

Examples of the many serious and ongoing problems of gender- 
equity in education include: 

♦ Girls and women at every educational level are 
substantially underrepresented in math, science, computer, and 
other technical courses and programs. 

♦ Major problems of sex-segregation in vocational education 
programs persist at both the secondary and post-secondary levels 
with girls and women heavily concentrated in traditionally 
female, non-technical and low-wage areas. 

♦ Sexual harassment is a problem of major proportion at both 
the secondary and post-secondary level with women as victims both 
in their capacity as students and employees of educational 
programs and institutions. 

♦ Gender discrimination in education-related employment, in 
addition to sexual harassment, remains a serious problem with 
women concentrated j i lower level jobs and receiving lower 
salaries than their male peers regardless of their job level. 

♦ Discrimination against females in education-delated sports 
activities is endemic. Girls and women have substantially fewer 
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opportunities to participate and receive significantly less 
support than their nale peers in virtually every aspect of 
secondary and post-secondary school athletics, including 
scholarship assistance, m addition, women suffer from 
widespread employment discrimination in education-related 
athletic programs. 

♦ In the area of health care, and despite explicit 
regulations to the contrary, many post-secondary institutions 
have failed to provide health coverage for pregnancy and 
gynecological services on the same basis as other illnesses and 
disabilities. 

♦ There are serious deficits in the educational 
opportunities provided to pregnant and parenting teens which have 
devastating consequences for this particularly at-risk 
population, indeed, while it i* clear that pregnancy and 
parenting play a major role in contributing to female drop-out 
rates, only the most minimal attention has been paid to these 
young women in drop-out prevention programs. 

♦ Many of the standardized tests used so widely in our 
education system reflect a serious gender-bias. For example, 
females score, on average, 60 points lower than males on the SAT 
in spite of the fact that the SAT is justified as a predictor of 
first-year college grades and women consistently receive higher 
grades than their male peers. As a result of this score 
differential women lose out in many of the benefits pegged to SAT 
scores ranging from college admissions to competitive 
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scholarships (women receive only one-third of the prestigious 
National Merit Scholarships) to access to gifted and talented 
programs for junior high school-age students. Similarly, serious 
problems of gender-bias pervade the Armed Services Vocational 
Aptitude Battery which is used by high schools across the country 
in connection with their vocational education programs* The 
widely gender-diverging scores on this test — which apparently 
has not been validated for uses in connection with the civilian 
job market — substantially contribute to the channelling of 
girls and women into traditionally female, non-technical and low 
wage jobs. 

♦ Research shows that the structure of lessons and the 
dynamics of classroom interaction, to this day, all too often 
create an environment alien, if not hostile, to girls. Indeed, 
patterns of differential treatment sometimes are so deeply 
ingrained that even teachers wh > strive to be fair and impartial 
are not aware of them. The fall-out is seen in the problem areas 
presented here as well as many others. 

♦ Finally, the widespread lack of availability of child care 
effectively deprives many vomer, of access to education at both 
the secondary and post-secondat/ level — the education they so 
desperately need to enable them to provide for their families. 

Clearly, profound problems of sex-equity run throughout our 
educational system. The key question for this Committee is: 
what is OCR doing regarding all of these critically important 
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issues? The unfortunate response is very little. This is the 
direct result, in my view, of a combination of a failure of 
leadership and a lack of resources. I would like to emphasize 
that the problems stem from the top because, clearly, there are 
many dedicated staff. But they cannot do it by themselves. The 
bottom line is that OCR too often fails to use its powers even in 
the face of clear violations of Title IX while it h?s not taken 
meaningful initiatives to either understand or resolve virtually 
any of the critical sex equity in education issues facing us 
today. c I 

A prime example of the first problem is found in the area of 
sex-equity in athletics. Apparently totally unmindful of the 
pervasive historic discrimination against girls and women in 
sport — as well as Title IX 1 s specific guarantee of equity in 
this area — OCR has repeatedly given its imprimatur to practices 
assured to maintain females* distinctly second class status in 
athletics. For example, in response to complaints, OCR has 
approved the practice — common to many institutions — of 
spending only an insignificant portion of their promotion and 
advertising budgets on women's sports. It has ruled that it is 
perfectly acceptable for schools to schedule women's competitions 
— but not men's — in unfavorable time periods. And it has 
construed the regulations governing equity in athletic 
scholarships to give post -secondary institutions the broadest 
possible leeway in favoring male athletes and depriving lemale 
athletes of equal access to a free or reduced cost education. 
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Indeed, in its (guide to Title IX (1988) , the National Collegiate 
Athletic Association cites, at length, OCR decisions and internal 
guidelines and nemoranda which its member institutions can rely 
on in stopping far short of establishing sex -equitable athletic 
programs. 

Another example is found in OCR's response to the problem of 
discriminatory health plans and services offered by colleges and 
universities across the country. Approximately 1800 complaints 
have been filed with OCR regarding health plans which do not 
treat pregnancy in the same fashion as other illnesses or 
disabilities and/ or which impose limits on the delivery of 
gynecological services which do not apply to other health 
services. Both practices are in clear violation of the Title IX 
regulations. However, a review of a sample of these complaints 
demonstrates that OCR has failed to take decisive action to 
guarantee compliance with these important and straightforward 
regulations, ^instead of clearly informing colleges and 
universities that they are in violation of Title IX and putting 
in place an appropriate program — with meaningful monitoring — 
to assure compliance, OCR has simply relied on institutional 
assurances of compliance without any follow-up to close these 
cases. 

As an attorney actively practicing in the area of Title IX, 
I have no choice but routinely to counsel discrimination victims 
to be extremely wary of OCR in pursuing their claims, in my 
view, such victims will often be better served by taking their 
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claims to court, with all the attendant burdens and costs, or 
pursuing state remedies where they exist. To say this is 
unfortunate, begs the question. 

Equally troubling is OCR's failure to have mounted any 
meaningful initiatives in the areas I have identified above. 
Where is OCR, for example, in the extremely important effort to 
enhance female participation in math, science and computer 
programs or vocational training for non-traditional jobs? Why 
hasn't OCR published guidelines or regulations for eliminating 
sexual harassment from our nation's schools? Why is OCR nearly 
invisible in the effort to put pressure on junior and senior high 
schools to both accommodate the special needs or their pregnant 
and parenting .students and assure quality instructional programs 
for them? Why has OCR not taken on the drop-out prevention 
Programs yhich largely ignore-this-extremely vulnerable 
population? And why has OCR done virtually nothing to address 
the very serious problems faced by victims of multiple 
discrimination such as sex and race or a combination of sex, race 
and disability? it is well-established that victims of double 
and triple discrimination face uniquely devastating barriers in 
the field of education but OCR, although it clearly has the 
jurisdiction to act, has failed to demonstrate any meaningful 
presence in this critically important area. 

Cutting across all of these issues is OCR's failure to have 
produced or sponsored the research and analysis necessary to 
understand the nature and extent of the problems and formulate 
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effective strategies to assure Title IX compliance. Indeed, 
there is an extremely disturbing record of OCR ignoring 
independent research regarding the extent of certain sex-equity 
problems and actually turning down offers of materials and 
assistance in addressing such problems, a current example 
includes the issue of widespread non-compliance with Title IX 
requirements regarding the treatment of pregnant and parenting 
teens. 

Even where OCR has addressed in some fashion these issues of 
gender-equity in education, it has managed to largely miss the 
point, a prime example is a series of recent Title IX compliance 
reviews it has conducted which have addressed questions of 
standardized testing. Some school districts have attempted to 
deal with the serious gender-bias problems in the Armed Services 
Vocational Aptitude Battery discussed above by using separata 
scores — or norms — for the young men and women taking the 
test. While this practice is controversial and does not solve 
the underlying problem of a flawed test instrument, it.s 
supporters believe that by giving young women — and \ocational 
education program administrators —a sense of where the young 
women rank among their peers in non-traditional fields, it may 
enhance their access into training programs for such fields. 
Nonetheless, and without even considering the questions presented 
by the use of the test in the first place, OCR has informed 
several school districts that this "separate norming" violates 
Title IX. in my view, what is needed is not a cramped 
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interpretation of the statute — which totally ignores the 
explicit, and highly appropriate, recognition in the Title IX 
regulations that school districts are free to undertake efforts 
to enhance the participation of girls and women in programs where 
they have historically had limited opportunities — but an effort 
to deal with the far more basic questions presented by the use of 
the test at all. 

This narrow approach has had a very troubling fall-out in 
the reluctance of school principals and other administrators to 
permit single sex programs which are explicitly designed to help 
girls and women overcome the effects of conditions which have 
resulted in their limited participation in non-traditional areas 
and are therefore in full compliance with Title ix. A case in 
point is the Girls clubs 1 Operation SMART program — a program 
for girls — which is a national effort to interest and involve 
girls in math, science and technology. Although there is no 
question that girls have historically been — and continue to be 
— extremely underrepresented in math, science and technology, 
many schools have been reluctant to permit such programs based on 
an erroneous reading of Title IX which has, at least implicitly, 
been supported by OCR. 

In remedying the problems I have identified, a key step must 
be the appointment and confirmation of an Assistant Secretary for 
Civil Rights who understands these problems and is committed to 
addressing them. At the same time, OCR must be guaranteed 
sufficient resources to do the job. An effective OCR must, at a 
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minimum: undertake, or otherwise sponsor, and disseminate the 
research nece&sary to evaluate the extent to which equity in 
education is being achieved; develop analyses and models for 
addressing the key issues which I have addressed; identify and 
publicize approaches that work; provide technical assistance as 
appropriate; develop a cooperative and productive relationship 
with others working the field; use the compliance review process 
to expand an understanding of sex-equity issues rather than 
simply mirroring complaints which may have been filed; and let 
civil rights violators understand in no uncertain terms that 
thrtir behavior will not be tolerated. At the same time it is 
critical that OCR be held to a stringent standard of reporting on 
its activities in a fashion that will enable the public to 
understand vhat it is — and is not — doing. This is all the 
more important since the reporting requirements which had been 
imposed in connection with the WEAL and Aflaas litigation are noV. 
currently in effect. Only then can there be truly meaningful 
oversight. 

Meanwhile, we commend this Committee for keeping the heat on 
so that, at the very least, there is a full and public record of 
the many problems presented. 

Thank you for the opportunity to testify. 
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Chairman Owens. Thank you. 
Ms. Pamela Monroe Young. 

Ms. Young. Thank you very much, Mr. Chairman, and members 
of the committee. I am, as the chairman identified, Pamela Monroe 
X°a U ?£' t-f&steti™ Counsel for the Washington Bureau of the 
NAACP. I am appearing here today instead of the invited witness, 
Althea Simmons, who unfortunately is sick, and cannot attend the 
hearing today. 

Mr. Chairman, we have asked our regional staff to supply us 
with some* information based on their activities in connection with 
Title VI and the Office for Civil Rights of the Department of Edu- 
cation. We are presently awaiting the response from the field. So 
we ask for permission to submit at a later date evidence that we 
will receive from the field. 

Critical to the elimination of discrimination in this country is the 
unequivocal commitment of government agencies to vigorously en- 
force the antidiscrimination laws. The importance of vigorous en- 
forcement cannot be overstressed, particularly in this period of 
trampling of civil rights by the security and its Federal court prote- 
ges. 

One area of grave cdncern for the NAACP today is the enforce- 
ment activities of the Office for Civil rights. We are tremendously 
affected when we learn there are efforts to minimize that office's 
impact through confused and even hostile policy directive?, admin- 
istrative mismanagement, and changes in leadership. Thus,' we em- 
brace fully the recommendations of the staff of the Education and 
Labor Committee, which seek to restore and ensure the effective- 
ness of that office. 

AllowTne~to elaborate on a few of our concerns, particularly as- 
they pertain to Title VI. It has been suggested in the report on the 
investigaticm of the civil rights enforcement activities for the Office 
for Civil Rights, that the office should conduct more compliance re- 
views regarding race and national origin issues. We strongly 
concur with that recommendation. 

After all, as pointed out in the report, the Office for Civil Rights 
was established as a result of the passage of the Civil Rights Act, 
which we consider to be the major piece of legislation designed to 
address race discrimination. 

Even more compelling in our conclusion that more compliance 
reviews are in order is the fact that the Office for Civil Rights has 
inadequately pursued these types of cases. The report tells us that 
of the issues perceived by the field staff of the Office for Civil 
Rights are off limits, most were issues involving race discrimina- 
tion. Those off limit race issues involved a variety of important 
areas that are described in the report. 

Then we are told that it took egregious stories to justify enforce- 
ment of the law in those areas. The failure of the OCR to gtfe ade- 
quate attention to race based complaints is wholly inconsistent 
with the mandates of the law before that office and totally unac- 
ceptable tc the NAACP. Thus, we call for more compliance reviews 
and complaint investigations which raise issues of impermissible 
race discrimination. We urge the committee to join us in request- 
ing more complaint investigations as we note that the report refers 
to the compliance reviews. ' 
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Moreover, it is our hope that the recommendation of the report 
is not proffered to the Office for Civil Rights by that office as a 
mere suggestion for change in approach. This issue is too impor- 
tant to our association, such that we feel that race focused compli- 
ance reviews and complaint investigations must be incorporated in 
that process.of the Office for Civil Rights. 

The NAACP also agrees that the Office for Civil Rights should 
establish time frames for case processing. In light of this history of 
less than vigorous enforcement by the Office for Civil Rights, the 
NAACP cannot fully support voluntary compliance with the 
system of time frames. We recognize that a voluntary system i& 
much too vulnerable to the whims of the Administration. 

Further, we can no longer solidly rely on orders of the court- 
such as the Adams orders— to impose time frames in light of the 
arguments that the orders by the court intrude upon the function 
of the Executive Branch and violate the separations of powers doc- 
trine. Thus, we call for more than a volunteer system and concur 
with the report that definite time frames should be reported in the 
Federal Register. 

Now, we recognize that selecting the proper time frames is a 
delicate issue. On the one hand, we agree that time frames should 
be amply flexible to allow thorough investigations of complex, 
novel or multi-issue cases. They must not be so stringent as to en- 
courage the compromise of a claim by the staff of the OCR. 

Suggestions that there is a correlation between the compliance 
with time frames and the number of cases .being closed with no vio- 
lation are extremely troubling. Equally troubling are those cases 
where remedies have been determined to be proper following a 
review, but compromised as a result of deadlines. These circum- 
stances are clearly unacceptable. On the other hand, the NAACP 
certainly would not want to see deadlines so flexible so as to 
permit routine extensions of times simply because of a staff per- 
son s failure to properly process the case. 

We believe, however, that proper time frames can be found if the 
time frames suggested by the OCR are published in the Federal 
Register for comments. Then all of those affected will have the op- 
portunity to share their experiences as we seek to identify the 
weal, or at the very least, most practical set of time frames. 

The NAACP also support* amending Title VII regulations to pro- 
vide for several things that have been identified in the report. They 
include time frames for record retention, full relief for victims of 
discrimination, the posting of notices that nondiscrimination is the 
law, the issuance of subpoenas where employers have not voluntar- 
ily complied with document requests, and the use of a reasonable 
standard in determining whether there has been a violation. 

The requirement of an intense standard to develop a violation, 
determination of a violation is too stringent. Apparently for the 
staff of the OCR, what makes this standard even more difficult is 
that the actual proof required under this standard has not been 
clearly identified in writing. This makes the process of establishing 
f violation subject to individual interpretation and decreases the 
likelihood that a violation will be found* 

The standard of reasonable cause, as used under Title VII,, in our 
view, is the more proper standard to be iised. Under that standard, 
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the staff vould have to determine that there is reasonable cause to 
believe that the complainant has suffered discrimination rather 
than making an actual finding of discrimination based on intent. 
Even courts have permitted complainants to establish discrimina- 
tion without proof of discriminatory intent, where there has been 
no statutory requirement of intent. 

Moreover, to require the type of investigation to establish inten- 
tional discrimination, as suggested by some OCR staff, means a 
number of other cases of racial discrimination will be put on hold. 

We desire full relief for victims, at least comparable to the type 
of relief offered in Title VIII. Promises of compliance by employers 
are totally inadequate. 

The victim, of proven discrimination simply must be made whole. 
We are also very concerned with the present procedure for issuing 
letters of findings which cite institutions for violations of the civil 
rights law. The complaints of the staff regarding the inordinate 
time taken by the headquarters to review and appro\e letters of 
findings tells us that the system is not working. Anything that 
breaks down the system is unacceptable. 

We have learned that in some instances cases are closed instead 
of being forwarded to the National headquarters for review and ap- 
proval. We have learned that for some in the field, there is the in- 
ference that the National offices do not wish them to submit these 
letters of findings of violations in light of criticisms regarding the 
number of letters being submitted. 

In our view, this represents a system that is working to the dis- 
advantage of victims in this country. The NAACP is seriously trou- 
bled by this practice. Our rights should not be bogged down by the 
structure and the carelessness of an office. 

In concluding, I would like to thank the committee for this op- 
portunity to be heard. The NAACP urges the committee to, contin- 
ue its outstanding review of the OCR so as to ensure that the laws 
protecting our interests are enforced. 

Thank you. 

Chairman Owens. Thank you. 

Your additional evidence may be submitted. We will hold the 
record open for that. You referred to additional material? 
Ms. Young. Yes. Thank you very much. 
Chairman Owens. Without objection. 

Norma Cantu, the Director of Elementary and Secondary Pro- 
grams, Mexican American Legal Defense and Education Fund. 

Ms. Cantu. On behalf of the Mexican American Legal Defense 
and education fund, a nonpartisan legal advocacy organization, 
dedicated to protecting the civil rights of the Hispanics in the 
United States, I want to thank you for the opportunity to address 
the issue, the enforcement by the OCR of the civil rights laws of 
this country. My presentation today will be brief, but I want to em- 
phasize three parts: 

First, I want to discuss the importance of having an agency that 
does in fact enforce the civil rights laws in this country, particular- 
ly for Hispanics who need that advocate, who need that Federal 
agency overseeing their rights. 

Second, I want to discuss some observations that MALDEF made 
concerning the OCR's role in enforcing the laws. 
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Finally, I will give recommendations for improving the enforce- 
ment as it relates to Hispanics. 

The history of the OCR has been that it treats Hispanics as an 
invisible minority. When we heard minority, it means handicapped, 
it means women, it means blacks, it doesn't necessarily mean Mexi- 
can-Americans, Cubans or any other Hispanic group. 

MALDEF joined the Adams suit on that point. We intervened 
when our clients were told that their complaints would be closed 
because they were under court orders to work on other minorities 
and other types of cases. We had to step in to be sure the office 
included Hispanics as a separate and independent ethnic group. 

The eighth annual report by the Office for Civil Rights is silent 
on Hispanics. It doesn't break them down as a separate group. 
Indeed, it would be easy to conclude from reading that public docu- 
ment that Hispanics did not exist and that is a sad fact because 
Hispanics do have a problem in securing equal access to education 
and it is a very serious problem. 

Hispanics are characterized by rapid growth, so despite the treat- 
ment as an invisible minority, will be a very large invisible minori- 
ty. Our numbers are estimated at 20 million in the United States. 
And the figures are growing. 

In Brownsville, Texas, they are building an elementary school a 
month. And where they once had one high school, they have five 
high schools. This growth has occurred in a 10-year span. 

We are characterized by poverty as well. Unlike the median 
family income for whites, which has increased in the last 10 years, 
the median income for Hispanic families has dropped by $1600 per 
family. We see education as the avenue for improving our role in 
the American society and so we look to agencies like the Office for 
Civil Rights to open that opportunity. 

It is very, very disconcerting to see the activities of the Office for 
Civil Rights and see how absent Hispanics are. One m^jor area 
that distinguishes Hispanics from other minorities is our language 
difficulties. We want to learn English. We are trying to learn Eng- 
lish but there are many barriers tc that. It is a misnomer that all 
school districts are trying to help Hispanics learn English. Very 
few have programs for that. 

The responsibility of the Office for Civil Rights under Title VI is 
to overcome those obstacles and, yes, as we see from a partial re- 
sponse to a FOIA request directed to the Office for Civil Rights, in 
the last five months there has been 16 law reviews. Law reviews 
are those special reviews directed at finding out how language mi- 
nority students are being treated. 

Sixteen law reviews in a whole country of 20 million Hispanics is 
very sparse and it treats that group as though it doesn't exist. In 
order to overcome language difficulties, we need to overcome racial 
attitudes. 

In Dortnio, it means a screw. It is a small town in west Texas. 
The school superintendent sent a memorandum to all parents re- 
questing that the parents apply corporal punishment when the 
children spoke Spanish. They were literally trying to beat the 
Spanish out of the school children. 

It took community pressure and the state agency and Hispanic 
organizations to cause that superintendent to change his mind that 
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you educate children into learning English. The Office for Civil 
Rights was not active in that situation. It happened a year ago, not 
something that happened when we were in school, but it is still 
happening today. 

It is a civil rights issue, not merely a language issue and the 
Office for Civil Rights should be active in situations such as that. 

The insensitivity isn't limited to west Texas. It appears through- 
out the country and sadly, the .Office for Civil Rights is not active 
in the language issue. ■ 

In terms of observations about the Office for Civil Rights when 
MALDEF filed its first education discrimination cases 21 years ago 
there was a lot of hostility among the courts. Education was not 
popular with Federal judges and it required a number of appeals. 

It is a basically difficult kind of work to do but it needed to be 
done. The way you educate judges is you file more cases and the 
strategy is one of accepting the fact that there will be some con- 
frontations. 

The Office for Civil Rights has avoided confrontations. Its prac- 
tice has been to be as far away as possible from anything that is 
unpopular or confrontative. 

I am not an advocate for confrontation, but when it is dealing 
with educators practicing the samo kind of policies for more than a 
hundred years sometimes litigation is the only recourse that they 
will listen to. Sometimes as a matter of last resort, litigation is nec- 
essary. It is not avoidable and it is only a litigation tool that some 
educators will respect. 

Like the Office for Civil Rights, MALDEF has relied on Title VI. 
But the principle legal tool that we rely on to protect children who 
are non-English speaking is the Equal Education Opportunity Act 
of 1974. And that is a very important Federal law. It mandates 
that both local and state governments shall remove barriers to the 
education of limited English proficient students. MALDEF groups 
have used this Federal law to cause large school districts and even 
states to reform the manner that they educate non-English speak- 
ing children. 

We have seen very little activity by the Office for Civil Rights in 
using this Federal law. It follows Title VI. It is important because 
it requires an effects test. MALDEF handled a suit, Gonez v. Illi- 
nois State Board of Education, 7th Circuit Division 1987. That deci- 
sion plainly stated it is an effects test, meaning that the Office for 
Civil Rights need not prove racial discrimination or any kind of in- 
tentional discrimination, and yet, as we were reviewing correspond- 
ence after the decision occurred, there are still staff at the Office 
for Civil Rights who are requiring proof of intent. This makes it 
very difficult for children to receive any kind of relief if the Office 
for Civil Rights is requiring a more difficult standard than the 7th 
Circuit, which many lawyers regard as a conservative circuit, a dif- 
ficult circuit to win a civil rights victory from. 

It is in the area of language that we hope minority children re- 
ceive the greatest gain from enforcement of civil rights. In Illinois 
alone with that Gonez case, we helped 40,000 children. I see oppor- 
tunities for the Office for Civil Rights to help language groups of 
minority Wds with these kind of impact cases but they are absent 
from thac arena and I think that is a major concern. 
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In terms of recommendations, we recommend that— first of all, 
we appreciate the tremendous influence that OCR has. It has the 
capacity to really expand educational opportunities for Hispanics. 
It has the clout to secure access to information that private groups 
cannot get, that community organizations cannot get. It can use its 
power to initiate investigations. It could use its power to compel 
data collecting. It can use its power to take administrative enforce- 
ment action. 

In Texas, before OCR showed up, there was no data at ail on His- 
panics in higher education. We couldn't tell you how many went to 
? 0l l e <f™ h0W man y graduated or how many were in the work force. 
In: 1979, for the first time public colleges began to gather that kind 
of data and OCR wrote up a letter of finding saying they found 
severe underrepresentation of Hispanics in Texas. They never 
mailed that letter. They entered into a settlement. 

The investigations begin, these letters are drafted, and they are 
never formalized. But at least the process began in one instance. 
OCR started the ball rolling with its data collecting power. 

The ball has stopped in Texas. OCR has allowed the plan to 
lapse. There is no more data in Texas. We have.no idea how many 
Hispanics drop out of public colleges in Texas because no longer is 
the state required to keep collecting that data. 

We have no way of forcing public universities because OCR has 
let the ball stop, and that I think is something in terms of a recom- 
mendation. We recommend that OCR use that power more fre- 
quently than it is doing at the present time. 

We recommend OCR engage in some community outreach efforts 
e tIie H^P^i 0 community in prioritizing where it does its 
OCR compliance reviews and where it provides technical assistance 
services. The Hispanic community should be made aware of the 
power that the OCR has to collect and use data to target investiga- 
tions to conduct compliance reviews. 

MALDEF recommends that OCR scrutinize state policies and 
practices as they affect the educational opportunities of minority 
children. OCR does not have to wait for a Hispanic group to file a 
complaint. 

Individuals are unwilling to file complaints because they fear re- 
taliation. Public information in terms of what the new education 
reform movement has done and how it has affected minorities- 
OCR could scrutinize those particularly where standardized tests 
are being used to keep minorities in low ability tracking to keep 
them from graduating. OCR can take a more affirmative stance in 
those areas. 

MALDEF recommends the internal review of the uniformity 
with which OCR uses that Equal Education Opportunity Act. In- 
sistent enforcement of Federal law has missed opportunities to ini- 
tiate enforcement actions such as the Gomez case where we were 
able to help 40,000 students. MALDEF recommends that the OCR 
report to this committee the reason that disproportionately fewer 
complaints in the category of multiple bases for discrimination are 
being- closed as compared to single bases. 

If you will see the Fiscal Year 1988 report, if you only com- 
plained about one type of discrimination you are better off with the 
Office for Civil Rights. If you are a minority female, your file is 
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held in limbo longer. There is no explanation for the report. Or if 
you are a handicapped female or a handicapped minority, if you 
are a doubly discriminated person, your file gets held up a lot 
longer. I don't know why. 

The figures in their report show single bases of discrimination 
are processed. Multiple bases of discrimination are receiving lower 
priority and it is inexplicable. 

MALDEF recognizes the Department of Education budgetary 
constraints and while we believe that OCR must be funded ade- 
quately, we are concerned that no amount of money will make 
OCR effective if it fails to prioritize its activities in light of the 
great educational needs of the Hispanic community. 

Thank you. 

Mr. Mincberg. I am Elliot Mincberg, Legal Director of People for 
the American Way. I am here with Jim Lyons and Susan Liss on 
behalf of the Citizens' Commission for Civil Rights. 

During 1988 and 1989, the Citizens' Commission undertook a 
comprehensive investigation and review of Federal civil rights en- 
forcement activities which culminated in the publication of one 
nation indivisible, the Civil Rights Challenge for the 1990s. 

In conjunction with that review, I was privileged to lead a task 
force of four education and civil rights attorneys, including Mr. 
Lyons, who reviewed in particular civil rights activities of the Fed- 
eral Government in the area of elementary and secondary educa- 
tion. That is an area where there is absolutely no question that the 
problems of segregation and discrimination are still with us and in 
some areas may be worse than they ever were. 

For example, a 1988 study found that although there are some 
areas where those problems have lessened, particularly in areas 
where there have been metropolitan desegregation plans, there are 
substantial areas of our country today, including many of our 
major urban areas which more than 30 years after Brown v. Board 
of Education, there is no sign that the Supreme Court ever ruled 
against segregation. That is a decision that should be a priority for 
the Federal Government, for OCR and for the Civil Rights Division. 

Unfortunately, our review as well as the review undertaken by 
this committee staff found that during the 1980s priority and ef- 
forts weren't there. I will not go into detail on all of the findings 
that we made, many of which have been echoed in the testimony 
this morning, although I will ask that our written testimony and a 
copy of the chapter of the report on the subject be made part of the 
record. 

I want to spend a few moments talking about three particular 
subjects that should concern this committee, OCR, and the Civil 
Rights Division as we enter the 1990s. They are compliance re- 
views, the subject of second and third generation problems of segre- 
gation, and briefly the subject of nominations to important posi- 
tions m the area of civil rights. Mr. Lyons will speak briefly in the 
area of language minority discrimination. 

With, respect to compliance reviews, there is absolutely no ques- 
tion that OCR must evoke significantly more efforts in that area. 
You have heard that already today. We understand the problems 
that OCR may have, but for an agency which many times during 
the 1980s turned money back to the Treasury unexpended, there is 
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no excuse for not spending more time and effort in the area of com- 
pliance reviews, particularly for language minorities and other mi- 
norities that are not as able as others to, on their own, come for- 
ward with complaints. 

OCR's ability and willingness to undertake compliance reviews is 
critical, but OCR's ability to do so has been handicapped by a 
number of problems, two of which I want to highlight briefly. 

One is the area of the OCR semiannual survey of school districts 
undertaken ever other year. In the mid-1980s, OCR undertook a 
number of steps which significantly weakens that survey. It had 
been intended originally that about every school district in the 
country would be covered one way or another during the six-year 
cycle of those surveys. But as a result of changes, even though 
some corrective efforts were made in 1988, there will be literally 
thousands of districts not covered at all during the 1982-1988 time 
frame of that survey. It ought to be an important priority for OCR 
as we approach 1990 to consider very carefully the extent to which 
a comprehensive resurvey may be necessary to establish the data 
base that is going to be required to effectively monitor, both for 
compliance review purposes and other purposes, the extent of seg- 
regation and discrimination in our nation's school districts. 

The other point with respect to compliance reviews has tc do 
with selection. In the late 1980s, we found, and the committee staff 
found as well, that OCR undertook a policy of not reviewing for 
compliance review purposes some of the districts that may have 
needed complvmce review the most, districts which had been sub- 
ject to court order or OCR approved desegregation plans. 

I notice Mr. Smith referred to a possible pilot project to review 
one or two districts that had been court ordered desegregation 
plans. 

In our view, if it hasn't been already, the overall policy of not 
subjecting those districts to compliance reviews ought to be rescind- 
ed. Those districts need the compliance reviews at least as much as 
other districts do and OCR ought to be focusing on that as well. 

Both points were well made in the staff December 1988 report, 
and I was struck, as I read that report and reviewed drafts of our 
report, how parallel the reports were. Both we and this staff found 
many of the very same problems that you have already heard 
about today that plague civil rights enforcement. 

The second area is what we might call second or third generation 
problems of segregation in our nation's public schools, for example, 
the problem of interdistrict segregation. 

As the surveys have found, the most effective and stable desegre- 
gated districts in our country are those where desegregation 
doesn't stop at arbitrary school districts or city lines, but where 
there is interdistrict desegregation, to address metropolitan wide 
problems. And in that area it is very important not just that OCR, 
which doesn't have the authority to institute suits, but also the 
Civil Rights Division focus some attention on trying to solve those 
problems. 

During the 1980s there have been some interdistrict suits that 
have been brought in Saint Louis, Kansas City, Milwaukee, and 
Little Rock but the Federal Government sat on the sidelines, or in 
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the case of Little Rock and to a certain extent in Saint Louis op- 
posed some of the interdistrict relief that was sought. 

The priority should be the other way. The Federal Government 
authorities in the area of civil rights should be looking for ways to 
promote, not retard, interdistrict desegregation. 

In the area of the relationship between housing and segregation, 
in the late 1970s the Civil Rights Division undertook a landmark 
suit in Yonkeis to push that issue and to bring a suit for education 
and housing relief based on a combination of segregation in both 
areas, but siuce then very little has been done. And in the Little 
Rock case, there was opposition by the Federal Government to an 
interdistrict desegregation decreo based upon housing violations. 

We urged the Federal Government to look again very closely at 
the often insidious relationship between segregation and education 
and housing and to take action in that area as well. 

In the area of in-school segregation, an area that is both OCR 
and Civil Rights Division responsibility, our report found very little 
attention being focused on that very serious problem. Even in 
school districts, which on paper may be desegregated, in practice at 
the school level the degree of segregation may be so severe as to 
make desegregation in name only but not really in practice. 

We urge both the Division and OCR to focus some real attention 
on this problem and to : .ake sure that the civil rights survey gives 
them timely and efficient information in that area. 

Another third generation type problem is the area of faculty de- 
segregation. This is an area where a number of school districts 
around the country have on their own or prompted by court order 
taken some steps in the right direction. But, again, we have not 
found the Federal Government pushing in the right direction. 

In some instances, we have found them pushing in the wrong di- 
rection, like one in Prince George's County where the NAACP and 
the Prince George's County School Board entered into a consent 
decree to provide faculty desegregation, and one of the few suits 
that the Justice Department filed in the 1980s was a suit designed 
to upset that and to retard progress. 

From my discussions in school districts around the country, well 
beyond Prince Georges County, a lot of school districts are worried 
about voluntary desegregation efforts in faculty and elsewhere. 
They are worried about what will happen in the Federal Govern- 
ment, and we urge the Federal Government to move to the right 
direction as we enter iho 1990s. 

That brings me to the area of nominations to the two key posi- 
tions we have been referring to today. I don't have to tell this com- 
mittee that there has not yet been a single nominee submitted for 
the position of assistant secretary for civil rights at the Depart- 
ment of Education. Since the rejection of Mr. Lucas there has not 
been a nominee submitted for the position of head of the Civil 
Rights Division of the Department of Justice. That means as we 
enter the decade of the 1990s, the two most important civil rights 
positions with respect to education and perhaps with respect to 
civil rights in general in the Federal Government will not have 
people appointed to them by the President and confirmed by the 
Senate, and that is a situation that we uige this committee to con- 
tinue to send a message must be rectified. There simply must not 
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be nominees submitted, but nominees that are experienced and 
committed to restoring the vigorous bipartisan tradition of civil 
rights enforcement that we have seen in the past and which we 
hope to see as America approaches the 21st Century. 

With that, I will turn the mike over to Mr. Lyons briefly. 

[The prepared statement of Eliot Mincberg follows:] 
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STATEMENT OF ELLIOT M. KINCBERG, LEGAL DIRECTOR OF PEOPLE FOR THE 
AHEBICAN WAY, ON BEHALF OF CTTTsrafi. C OHHTSSTQW vnn CTVTT. 

My name is Elliot M. Mincberg, Legal Director of People for 
the American Way in Washington, D.C. In 1988-89, on behalf of the 

C T 1 ?4? n f°L Civil Ri * hts ' 1 le <* * task force of four 
education and civil rights lawyers who conducted comprehensive 
research and analysis for the Commission concerning federal civil 
rights enforcement with respect to elementary and secondary 
education since .1981. On behalf of the Commission, I am pleased 
to accept the invitation of the Committee to testify concerning 
the enforcement activities of the Office of Civil Rights of the 
Department of Education (OCR) and related subjects. 

The Commission's work concerning civil rights enforcement in 
elementary and secondary education focused- on the two agencies 
W I w-. pr , res P° nsibilit Y in this area: OCR and the Civ<l 
Rights Division of the Department of Justice. The results of our 

gat i on were Pushed as Chapter VII of the Commission's 
1989 report, One Nation, Indivisibl e The civil Rights ch*] ie !VT » 
for the 12ifis. A copy of Chapter VII is appended to this 
statement. 

* ? OJmnittee is aware and as our report found, both OCR 

and the Division had a proud, bipartisan history during the 
1960s and 1970s of contributing significantly to effective civil 
rights enforcement and combatting segregation and discrimination 
in education. As America approaches the 1990s, however, our 
report found that the problems of segregation and discrimination 
continue to plague our nation's public schools. Most alarmingly 
moreover, our investigation revealed that federal civil rights 
enforcement in education deteriorated dramatically in 1981-88, 
contributing to the tragic increase in the twin problems of 
school segregation and inequality which our country has witnessed 
since 1981. The remainder of this statement will summarize our 
findings and recommendations with respect to civil rights 
enforcement in education, as well as commenting briefly on OCR in 
1989 and beyond. 

Findings co ncerning -Clvil rights enforcement in education 

Our findings concerning civil rights enforcement in 
education focused specifically on OCR and o.t the civil Rights 
Division. With respect to OCR, our findings closely paralleled 
those contained in the December, 1988 Committee staff report on 
Investigation of the Civil Bights Enforce m ent Activities of the 
Of f jce fo r cjvil fijjgfrts . We found that during Uie 1980p, OCR's" 
complaint processing efficiency declined, „nd that OCR has 
consistently been unable to meet the timeframes called for in 
the applicable orders entered in the Adams litigation. Yet at the 
same time OCR has failed to utilize all funds appropriated to it 
for enforcement activities. 
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With respect to OCR compliance reviews, we found that such 
reviews had declined during the 1980s, despite their importance 
as an enforcement mechanism. We found that as a result of changes 
adopted in 1984, OCR significantly reduced the usefulness of its 
semiannual civil rights survey of school districts, a key tool 
begun in 1968 which has been used to decide which districts to 
review for civil rights compliance. We found that selection of 
sites for compliance reviews has been limited by questionable 
OCR policies, such as a 1987 policy which stated that such 
reviews should not be undertaken in districts subject to 
desegregation plans approved by courts or OCR. We found that OCR 
failed to use its authority effectively under the federal magnet 
school program to gather and evaluate potentially key information 
to help determine civil rights compliance. We also found, as the 
Committee staff report concluded, that OCR had required an 
"intent" standard to find a civil rights violation, despite the 
fact that the courts and OCR itself had previously recognized 
that practices which have a discriminatory effect may violate 
civil rights laws and warrant remedial action, further impeding 
enforcement. 

In the area of obtaining relief for civil rights violations, 
we found that OCR's performance was particularly poor. Timely 
relief of any sort was obtained in only a fraction of the cases 
where OCR had made findings of discrimination. In many other 
cases, OCR did not even reach the stage where findings are 
issued, but instead resolved complaints without tindings by 
accepting virtually any agreement offered regardless of its 
substance. Even in cases where violations were found, OCR 
accepted numerous settlements since 1981 which relied on general 
promises or assurances and simply failed to correct violations of 
law. Contributing to inadequate enforcement, we found, were such 
practices as issuing letters of findings to districts indicating 
that civil rights violations had been corrected based only on 
assurances of future performance without on-site monitoring, and 
the disbanding of OCR's national Quality Assurance Staff, which 
had previously served as an internal check on OCR enforcement by 
finding errors and problems. 

We also found serious OCR inadequacies during 1981-88 with 
respect to remedying continuing problems of in-school 
segregation, enforcing prohibitions against sex discrimination, 
and ensuring equal opportunity for language-minority students. As 
detailed in Chapter VII of the Commission's report, these 
problems extend beyond inadequate OCR enforcement, and include 
serious deficiencies in Department of Education policies and 
funding priorities, particularly with respect to equal 
opportunity for limited English proficient and female students. 

In addition to problems in OCR and the Department of 
Education, our research revealed a serious deterioration in 
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enforcement during the 1981-88 period 'by the civil Rights 
Division of the Department of Justice. During that period, the 
filing of new lawsuits to challenge school segregation and 
inequality of educational opportunity in elementary and secondary 
education by the Division had slowed to a virtual crawl, in 
marked contrast to the vigorous enforcement record previously 
established by the Division during both Republican and Democratic 
administration. As with OCR, the Division failed during this 
period to seek and implement effective remedies for illegal 
segregation and denial of equal educational opportunity. This 
included improper opposition to the use of mandatory student 
reassignment plans where necessary; reliance on purely voluntary 
measures and opposition to effective and enforceable relief; 
refusal to seek and outright opposition to necessary funding for 
effective remedies; refusal to seek systemwide desegregation 
relief; reversal of previous opposition to tax exemptions for 
discriminatory private schools; and improper attempts to 

^?"iS a S e i en£ ? rce ? en ? }' itif 3 a } ion ' Indeed, the Division has even 
attacked legal principles which Division attorneys themselves 
helped establish under earlier Republican and Democratic 
administrations, and actually switched sides in several cases to 
defend those who the Division itself had previously charged with 
discrimination. 

Recommendations f or action 

Our analysis led to a series of recommendations designed to 
neip restore our nation »s bipartisan commitment to vigorous civil 
rights enforcement, with respect to OCR and the Department of 
Education, in summary, those recommendations included the 
following: 

In the area of processing of complaints, OCR should seek to 
expend properly all funds appropriated for its enforcement 
activities and request additional funding as needed. OCR should 
institute additional monitoring and develop guidelines to avoid 
improperly suspending or delaying the processing of OCR 
complaints and help promote compliance with the Adams 
timeframes, any changes in which should be accomplished through 
notice-and-comment rulemaking. 

With respect to initiating and conducting compliance 
reviews, OCR should return to the methodology used prior to 1984 
in its vocational and civil rights surveys, and should determine 
promptly whether a comprehensive national resurvey is needed for 
1990. OCR should also seek to develop methods to increase the 
number, role, and quality of compliance reviews, SU ch as removing 
restrictions on conducting review* of districts which are 

to , court ? r OCR-approved desegregation plans. OCR should 
develop policies to use its authority under the federal magnet 
school assistance program to help determine compliance with civil 
rights laws, including establishment of a policy to utilize an 
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"effects test" in clearing districts to receive magnet funds. 

With respect to obtaining relief for civil rights 
violations, OCR should develop specific guidelines for its 
enforcement policies. Guidelines should focus on avoiding 
delays; ensuring that settlements actually correct violations; 
prohibiting reliance on general assurances of good faith without 
effective monitoring, and abolishing the use of "violations 
corrected" Letters of Findings and instead returning to the prior 
practice of issuing such Letters with findings of fact and 
conclusions of law before negotiating corrective action. OCR 
should also return the quality assurance program to the national 
level to perform its previous functions. 

OCR should focus attention on the issue of in-school 
segregation, particularly in formerly segregated school 
districts. OCR should consider sponsoring general research into 
particular types of tests used by many districts to assign 
students to classes where concerns have been raised about 
discrimination against minorities. 

OCR should once again aggressively enforce complaints of sex 
discrimination and establish comprehensive monitoring and 
compliance review procedures with respect to sex equity and sex 
discrimination. The Department should promote the development of 
model sex equity programs and provide increased funding for 
initiatives to combat voluntarily sex discrimination in 
education. 

In the area of ensuring equal educational opportunity for 
limited English proficient students, the Department should take 
specific steps to improve federal counts and estimates of 
language-minority populations. The Department should seek 
significant additional appropriations for Bilingual Education 
Act programs, including expanded support for Developmental 
Bilingual Education. OCR should significantly increase compliance 
review activity in this area, and OCR and the Department should 
act to provide additional specific guidance to districts 
concerning civil rights responsibilities with respect to 
language-minority students. 

Conclusion: OCR in 1989 and Beyond 

As of this date, we have very little to report concerning 
the implementation by OCR of our recommendations to improve 
civil rights enforcement. No doubt OCR has been slowed 
significantly by the fact that no nominee has yet been selected 
for Assistant Secretary for civil Rights, the head of OCR, 
although 10 months have already passed since this Administration 
took office. We urge that a nominee experienced in and committed 
to vigorous enforcement of civil rights laws be selected 
promptly. A nominee with similar characteristics should also be 
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selected as soon as possible to head the Civil Rights Division 
at the Department of Justice. These two key civil rights 
islo" 0 " 3 Cann0t be pornitted t0 vacaSt as weencer the 

The Citizens' Commission has provided its renort v,o*h «•„ 

witt'officia^at ?h i9htS ° iVi ? i0n ' « -EES tfttl 
~Z ZL. * Z, ls at these agencies to discuss how our 
recommendations can be implemented effectively. We and other 
members of the civil rights community hope and trust that it 

our nalioS?s hiLrt^f k Wi ^ 0CR and • tho Vision to restore 
Siiii < I! bipartisan commitment to vigorous and effective 

Co^ittef^ n enf SE CeBent in eduoa «°n in the 1990s. Sis 
^ towards ?h^ e ^. 1988 reP ° rt is siBilarl y «n important 
2 th 1 ndf we urge 0CR t0 implement the report's 
recommendations and we urge this Comnittee to continued review 

important'goal? 3 ^ t0 M ^ ° CR t0 help -ccmplisn 0 ^ 16 " 

^ Tha ?lj y0U again for your invitation to testify. Please let 
?nfoT-} f ^k 08 " Pr ?^ ide the Committee with any other 
information that would be useful in its activities. 
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EDUCATION 



CHAPTER VII 



I. The Problems of Segregation 
and Inequality of Educational 
Opportunity 



FEDERAL CIVIL RIGHTS 
ENFORCEMENT AND 
ELEMENTARY AND 
SECONDARY EDUCATION 
SINCE 1981 

by Bliot M. Mincberg 
Naomi Cahn 
Maxcia R. Isaacson 
James J. Lyons 



For more than a generation, a key purpose of 
federal civil rights enforcement has been to com* 
bat segregated education and inequality of educa- 
tional opportunity. As America approaches the 
1990s, however, these problems continue to 
plague elementary and secondary education in our 
nation's public schools. 

A comprehensive report by the National School 
Desegregation Project in 1987 concluded that 
there are "clear signs" of "deepening isolation of 
children growing up in inner-city ghettos and bar- 
rios from any contact with mainstream American 
society." 1 According to a twcnty.year study of ra- 
cial segregation in large school districts published 
by the National School Boards Association in 
1988, black students arc usually highly segregated 
from whites in big city districts, with no sig. 
nificaxil progress in desegregation since the mid. 
1970s and there arc "severe increases in racial 
isolation in some areas. 2 For example, in about a 
fifth of cur nation's largest urban districts, three 
out of every four black students attend highly 
segregated schools which arc over 90 percent 
minority. Segregation is growing worse for 
Hispanics, who have seen constantly increasing ra- 
cial isolation in virtually all parts of the country. 4 
Almost two-thirds cf all minority students arc en- 
rolled in schools which are predominantly 
minority, and over 17 percent attend classes 
which arc over 99 percent minority/ Although 
segregation has been reduced in some school sys- 
tems, particularly where metropolitan desegrega- 
tion plans have been implemented, significant 
areas remain today "where there is simply no sign 
that the :premc Court ever ruled against segrega- 
tion." 

In addition, inequality and in*dequacy of educa- 
tional opportunity remain a devastating problem 
for minority students. Schools serving 
predominantly minority pupils "continue to do 
much worse than while schools in academic 
achievement, graduation rates, and other key 
measures of academic opport unity. "' Minority stu- 
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dents arc twice as likely to drop out of school at 
while students. 8 As many as 40 percent of 
minority children axe functionally illiterate Over- 
all, the largely separate education provided for 
minority students "has not become equal in the 
United Stales of the 1980s " and there is "no in- 
dication that the severe inequalities that led 
minority families and organizations io institute 
the early desegregation cases have yet beet: 
resolved." 10 Instead, a "great many bla'.k stu- 
dents, and very rapidly grc^'ng nu.^ocrs of 
Hispanic students. «rc (rapped in schools when 
more than half the students drop out* and "where 
the average ae'»s:.vincRl level of those who 
remain is so low that there is little serious prccol- 
legiate instruction. In this context, effective 
and pigorous civil rights enforcement is more cru- 
cial than ever in the area of elementary and secon- 
dary education. 



II. Background of Federal Civil 
Rights Enforcement and Policy 
in Elementary and Secondary 
Education Prior to 1981 



Two agencies Iv.vc primary responsibility for 
federal civil rights policy and enforcement with 
respect to elementary and secondary education, 
the Civil Rights Division of the Department of 
Justice (the Division) and the Department of 
Education, particularly the Office of Civil Rights 
(OCR). As a result of the Civil Rights Act of 
1964, the Department of Justice obtained specific 
authority to file lawsuits in federal eourt to chal- 
lenge segregation and inequality of educational op- 
portunity, and to intervene in pending federal 
suits. See 42 U^CjL2000c-6,-2000h-2: >, !h"ia5o. 
— MhrJusTicc'Deparlmciit announced a full -scale at- 
tack on segregated education, filing forty-four 
new lawsuits and thirty-five motions for enforce- 
ment or further relief in cases that were pending. 

Although the precise level of enforcement activity 
by (he Division has varied, substantial numbers of 
new complaints and supplementary enforcement 
motions continued to be filed dunng both 
Democratic and Republican administrations 
during the 1960s and 1970s. As of 1974, for ex- 
ample, (here were two hundred pending descgrega- 
(ion-rclatcd cases by the Division, affecting about 
five hundred school districts. New lawsuits 
were filed against many school districts in 1975- 
81, including both northern and southern school 
systems. In addition to helping combat segrega- 
tion and inequality of opportunity in the specific 
districts in which they were filed, the cases in- 
itialed by the Justice Department between 1965 
and 1980 contributed to the development of a sig- 
nificant body of school desegregation law. 14 

In contrast to the Justice Depart nent, which pur- 
sues its enforcement activities through the courts, 
OCR enforcement is through the administrative 
process. Specifically, OCR is responsible for en- 
forcing federal statutes which prohibit discrimina- 
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», based on race, sex, national origin, band- 
*p» or age, in all education programs and ac- 
vilies which receive funding from the federal 
ov eminent, including almost sixteen thousand 
xal school districts." 

OCR uses two methods to investigate alleged 
'iolalions of federal civil rights laws: complaint 
.nvestigaiions, which are conducted in response to 
complaints received from individuals and groups, 
and compliance reviewr, which are initiated by 
OCR based upon information gathered in OCR 
surveys. When OCR finds a violation of the law 
through either administrative procedure and the 
violator is not willing to correct the problem 
voluntarily, OCR can refer tbe case to the Civil 
Rights Division, which can sue tbe violator in 
court, Gr OCR can seek a cut-off of federal funds 
to the viola:or through a proceeding before an ad- 
ministrative law judge. See R Rep. 45S at 2-3., 

1960s, when OCR's" enforcement activities 
began pursuant to Title VI of the 1964 Civil 
Rights Act, 42 US.C § 2000d et seq., OCR's ef- 
forts focused largely on school systems in the 
South which had failed or refused to achieve 
desegregation. Hundreds of administrative actions 
were begun to defer or terminate funds, in addi- 
tion to lawsuits brought by the Civil Rights 
Division. These efforts produced dramatic results 
By 196*6, dcsegregau'on'aad begun in virtually 
every rural southern school district, most of 
which had previously been totally segregated. Al- 
though 98 percent of black children in the eleven 
states in the deep South still attended all-black 
schools in 1964, fewer than 9 percent attended 
such all-black schools by 1972. 16 

In 1969, however, the attorney general and the 
secretary of HEW, who was then in charge of 
OCR, announced a new policy which minimized 
the number of cases in which federal funds would 
be cut off due to civil rights violations, and which 
postponed previous administrative deadlines for 
desegregation in southern school systems. See R 
Rep. 458 at 4. In 1970, a federal court complaint 
was filed in the case of Adams v. Bichardson t con- 
tending thai as evidenced by the 1969 policy 
change, OCR had begun systematically to fail to 
enforee prohibitions against federal assistance to 
segregated and discriminatory schools and other 
institutions. Id. at 4-5. 

The Adams litigation has had a major impact on 
OCR enforcement activities. In 1972-1977, the 
court in Adams issued a series of orders finding 



that OCR was failing to carry out its enforcement 
responsibilities and requiring specific relief. This 
relief Included orders mandating that OCR begin 
administrative enforcement proceedings against 
specific school districts and other institutions and 
requiring that OCR handle complaints and com- 
pliance reviews according to specified timeframes 
in order to prevent serious delays which were im« 
peding effective enforcement. Although Adams 
originally focused on OCR enforcement with 
respect to racial segregation and discrimination 
against blacks, the case was expanded to include 
discrimination issues with respect to Hispanies, 
women, and disabled students, in 1976 and 
1977. 1 * 

In 1977, OCR and the plaintiffs \n Adams 
negotiated a settlement and consent decree which 
incorporatedjhe previously ordered timeframes 
♦and adopted reporting and other requirements. 20 
Efforts to comply with the consent decree be- 
tween 1977 and 1980 were generally successful, 
and the backlog of pre-order cases was almost 
eliminated." While problems with civil nghu en- 
forcement remained, as of 1980 both OCR ami 
the Civil Rights Division appeared committed to 
effective action with respect to civil nghts enfor- 
cement in elementary and secondary education. 
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til. Federal Civil Rights Enforce* 
ment and Policy In Elementary 
and Secondary Education Since 
1981: Findings and Conclusions 



A. Summaryand Overview 



Since 1981, federal cMt rights 
enforcement in elementary and 
secondary education has 
deteriorated dramatically 



Since 1981, federal civil rights enforcement in 
elementary and secondary education has 
deteriorated dramatically. The Division has filed 
only four new suits challenging segregation or ine- 
quality of educational opportunity in more than 
seven years, and has begun no new enforc-ment 
2Ction at all in such critical areas as metropolitan 
desegregation. Instead, it has focused on trying 10 
dissolve injunctions again' t discrimination and to 
dismiss desegregation cases filed before 1980; in 
fact, the Division has tried to dismiss desegrega- 
tion cases against more than twice the number of 
school districts than it has filed new suits since 
1981. OCR has similarly failed to comply with 
judicial and administrative guidelines for process- 
ing complaints, debilitated important civil rights 
surveys, avoided conducting compliance reviews, 
and even resorted to backdating documents and 
persuading victims to drop complaints in order to 
appear to meet enforcement deadlines. OCR and 
the Department of Education have also failed to 
fulfill their responsibilities in enforcing laws 
prohibiting sex discrimination and in ensuring 
that educational opportunities are provided to 
limited English speaking students. 

Both the Division and OCR have failed to pur- 
sue effective remedies for discrimination, often 
agreeing to settlements which effectively permit 
civil rights violators to police themselves with no 
further monitoring and enforcement. Contradict- 
ing Supreme Court precedent, the Division has op- 
posed remedies which require desegregation or 
utilize busing, even when the school districts in- 
volved support those remedies, and has failed to 
seek necessary financial support for magnet and 
other alternative programs. The Division has at- 
tacked legal principles which Division attorneys 
themselves helped establish under previous 
Republican and Democratic administrations. In- 
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deed, the Division has even switched sides io 
pending Supreme Court eases, leading ii i 0 attack 
voluntary desegregation in Seattle, oppose efforts 
to provide educational opportunities for children 
of undocumented aliens, and support IRS tax ex- 
emptions for discriminatory private schools. 

In short, as the United Slates Commission on 
Civil Rights concluded in 1983, tb? federal 
government has "reversed enforcement policies 
pursued for nearly a quarter of a century by 
Republican and Democratic administrations 
alilce/ This reversal has done much much more 
than simply fail to promote desegregation and 
equality of educational opportunity. Instead, the 
evidence suggests that school desegregation and 
inequality have grown worse during the 1980s. 
As the United States moves into the 1990s, it is 
critical that the national bipartisan commitment to 
effective civil rights enforcement i n education be 
restored. 

The remainder of this analysis specifically 
reviews civil rights enforcement i n elementary 
and secondary education by the Division and by 
the Department of Education during the 1980s. 
Analysis of the Division's activities focuses on in- 
itiation of new cases, seeking remedies for viola- 
tions of the law, and termination of litigation, 
including such issues as metropolitan desegrega- 
tion, busing, "and magnet schools. Analysis of the 
Department of Education and OCR concentrates 
on the complaint review process, civil rights sur- 
veys and compliance reviews, combating segrega- 
tion within schools, ensuring compliance with 
laws against sex discrimination, and the issue of 
bilingual educaliott/ , ' Specific recommendations 
are included with respect to each subject, and are 
summarized in Section IV. 



B. The Civil Rights Division 



L Initiation of new cases 

The filing of new lawsuits to challenge school 
segregation and inequality of educational oppor- 
tunity in elementary and secondary education has 
slowed to a virtual crawl since January, 1981. 
The Division has filed only four new ca<es since 
that lime, including only three desegregation 
t 



cases, and one case which was nothing more than 
a &V.~ in court-along with a consent decree-to 
embody terms of a settlement with OCR at 
the school district's request 23 This is substantial- 
ly less than the number of new cases filed during 
any similar previous seven-year period; indeed, it 
is less than one-tenth the number of cases filed 
during 1966 alone. 

The Division leadership has claimed that the 
small number of new cases is due to the progress 
that has been made in school desegregation since 
Brown v. Board of Education. 26 The dismal statis- 
lies discussed in Section I above concerning ra- 
cial segregation in the 1980s, however, make it 
dear that much more remains to be done. In the 
twelve months prior to January 1981, moreover, 
four new desegregation suits were started,- but the 
Division filed no new complaints at all for the 
next two years and Only three in seven years. 
As of 1985, the Division had eleven investiga- 
tions of possible complaints pending -more than 
twice the total number of complaints filed in over 
seven years." Congressional reports and state- 
ments by former Division attorneys, moreover, in- 
dicate that the Division has failed or refused to 
act on a number of cases referred to it by OCR 
and has slowed or abandoned investigations and 
possible complaints across the Co* .y, such as in 
Rochester, New York and Albuquerque, New 
Mexico. 27 

The Division's failure to undertake new enforce- 
ment activity is particularly troubling with respect 
to the issue of metropolitan desegregation. The 
evidence is clear that inlcrdislricl school 
desegregation involving both central Cities and 
suburbs offers the best hope for achieving stable, 
effective integration. 0 The Division had sup- 
ported metropolitan desegregation in earlier years, 
as in Indianapolis, and was prepared to file an in- 
tcrdistnci suit in St. Louis in early 1981/ 1 Yet 
the Division failed to file such a complaint in Si 
Louis, refused to take a position on the issue 
when the NAA^r <»nd the city school board pur- 
sued desegregation claims against the St. Louis 
suburbs, and then opposed portions of a settle- 
ment which called for voluntary student transfers 
between the city and the suburban districts. 32 The 
Division abandoned an earlier effort to seek a 
metropolitan remedy in Houston, Texas following 
a lower court dismissal of its c*se in 1981. In 
Milwaukee, where the city school board and the 
NAACP filed suit against suburban districts in 
1984, the Division remained uninvolved. 3 ^ And in 
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little Rock, Arkansas, where private plaintiffs 
and the city school board sought metropolitan 
remedies, the Division filed an unsuccessful 
amicus curiae brief opposing any interdistrict 
relief whatsoever. 

Another area where sew enforcement activity 
should be explored concerns the interaction be- 
tween school and housing segregation. The 
Supreme Court has long recognized that 
segregated housing contributes to segregated 
schools and vice versa, and a number of courts 
have ruled that government actions which lead to 
segregated housing can provide the basis for 
school and housing desegregation remedies. In- 
deed, since 1981, the Division has continued to 
pursue the landmark case of United states v. 
Yonkers, io which segregative government-sub- 
sidized housing policies formed a large part of 
the basis for bousing and school desegregation 
relief ordered by the Court. The Division has 
not begun other schools • housing cases, however, 
and opposed an interdistrict remedy based on 
housing segregation in the Little Rock case. 
School segregation remains a serious problem m 
many metropolitan areas, and discrimination in 
housing has undoubtedly helped cause and rein* 
force such segregation. Both with respect to in- 
dividual municipalities and metropolitan areas 
across the country, the close interaction between 
school and housing segregation offers a promising 
avenue for breaking down the barriers of racial 
isolation. 

Accordingly, it is recotrmended that the Divi* 
sion significantly increase its efforts to inves- 
tigate and file new cases Io combat the continuing 
problems of school segregation and inequality of 
educational opportunity, focusing its efforts on 
cases attempting to achieve metropolitanwtde 
desegregation, and to pursue the link between 
segregated housing and segregated schools. 



2. Seeking remedies for illegal segregation 
and denial of educational opportunity 

Prior to 1981, the Division itself helped estab- 
lish some of the key principles which govern the 
provision of relief against school segregation. 
Chief among these is the rule that a defendant 
guilty of segregation must take immediate, affirm- 
ative steps to eliminate all vestiges of segrega- 
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lion. Green v. County School Board, 391 U.S. 
430, 438, 439 (1968). While voluntary transfers 
and magnet schools may be utilized as part of a 
desegregation remedy, the Supreme Court has 
specifically ruled that a purely voluntary 
•freedom of choice* approach with no enforce- 
ment mechanisms is * unacceptable' where there 
are alternatives offering 'speedier and more effec- 
tive" relief. Id. Such remedies can and should in- 
clude compensatory and remedial education 
programs to help eliminate the damaging educa- 
tional vestiges of segregation. See Millikcn v 
Bradley, 433 U.S. 267 (1977). They must also in- 
clude consideration of the use of student reassign 
menls and busing where necessary and 
appropriate, the Court has held, since desegrega- 
tion plans "cannot be limited to the walk-in 
school." Swann v. Charlotte' Mecklenburg Board 
of Education, 402 U.S. 1, 29 (1971). 

Since 1981, the Division has refused to follow 
these principles. This refusal consists of much 
more than opposition to busing by the Division's 
leaders. It includes active opposition to and 
refusal to seek any remedy which specifically re- 
quires desegregation, reliance on purely voluntary 
plans regardless of their effectiveness, refusal to 
seek necessary funding to support voluntary plans 
and compensatory programs, and refusal to seek 
system wide desegregation remedies. These 
policies contradict the bipartisan civil rights enfur 
cement record prior to 1981 and have contributed 
significantly to the lack of progress in combating 
racial isolation and inequality of educational op- 
portunity. 



a. Opposition to use of mandatory 
student reassignment plans 

The Division's leadership has unequivocally 
repudiated the use of mandatory student reassign 
ment plans or "busing* to heb achieve desegrega- 
tion under all circumstances. This policy 
directly contradicts the Supreme Court's pronoun 
cement that any 'absolute prohibition against use 
of [mandatory reassign ment] -even as a starling 
point -contravenes the implicit command of 
Green v. County School Board . . . that all 
reasonable methods be available to formulate an 
effective remedy." North Carolina StaU Board of 
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Educ. v. Swann.AXa US. 43, 46 (1971).. As ihc 
Court has recognized, In many school systems *it 
is unlikely 'thai a truly effective remedy could be 
devised without continued reliance upon 
(busing). 1 Id. 

This judicial recognition is confirmed by, ex- 
perience. Where property Planned aVd imple- 
mented, mandatory reassignment plans have 
succeeded in promoting effective desegregation 
across the country. A 1987 surveyshowed that 
the states and metropolitan areas. with the 
■greatest integration of black students typically 
have extensive court orders requiring busing.** 0 
In Charlottr North Carolina; where the Supreme 
Court specifically approved mandatory reassign- 
ment in 1971, residents have called the city's 
desegregated school system *one of the nation's 
finest* and Charlotte's 'proudest achievement." 41 
As demonstrated by experience in Charlotte and 
other cjUes,_as well as by national polling data, 
most parents support such plans once they have 
begun and problems of "white flight* due to 
desegregation are generally minimal. 4 * Just as 
with the many more students who axe bused for 
reasons unrelated to desegregation, such plans do 
not involve excessive time or distance and protect 
students' health, safety, and welfare. 43 Indeed, 
compelling evidence shows that black student 
achievement has significantly improved in 
desegregated schools, that white students' achieve- 
ment has either improved or stayed the same, and 
that desegregation plans can also improve employ- 
ment opportunities and housing integration. The 
courts have used mandatory transportation 
remedies only where necessary and where other 
methods of desegregation have failed 45 When 
properly used, however, such plans achieve suc- 
cessful and effective desegregation "that is unat- 
tainable through other means.* H. Rep. 12 at 19. 

Since 1981, however, the Division has gone 
even further than refusing to ask for or support 
such remedies. It has actively opposed and sought 
to limit or terminate such plans, even where the 
school district affected disagrees with the 
Division. A prime example was in Seattle, where 
the local school district had voluntarily begun a 
reassignment plan to promote integration. When a 
statewide initiative was passed in the 1970s 
prohibiting such plans, the Division initially 
joined the school district in successfully arguing 
to the lower courts that the initiative was uncon- 
stitutional. The lower courts found that the initia- 
tive created an impermissible racial classification 



by allowing busing for all purposes except 
desegregation, was tainted by discriminatory in- 
tent, and made it impossible for Seattle to effec- 
tively eliminate segregation. 46 When the case 
reached the Supreme Court in 1981-82, however, 
the Justice Department switched sides, rejected its 
own prior arguments, and argued against Seattle 
that the initiative was constitutional. 47 The 
Supreme Court rejected J hese arguments and 
ruled that the initiative was unconstitutional, 
thereby upholding the Seattle plan. 4 * 

A series of other cases further exemplifies the 
Division's recent policy. In the Nashville case, 
the Justice Department sought Supreme Court 
review of an appellate court decis-.on refusing to 
pernit major modifications to a desegregation 
plan. TheSupreme Court declined review of the 
Nashville case without a single dissenting vote, 
rejecting the government's apparent attempt to 
urge reconsideration of Swann and other cases 
-upholding the use of mandatory, reassignment. 50 
In cases in Beaumont, Texas~ and Kansas'City, 
Kansas, the Division dropped appeals cf 
desegregation orders it had previously filed large- 
ly because, according to the former Division attor- 
ney assigned to the cases, the Division did not 
want to seek further remedies involving man- 
datory student reassignments. The result was 
that many black students in these districts 
remained in segregated schools with no remedy. 52 
A particularly disturbing example was in East 
Baton Rouge, Louisiana. In that case, the 
Division again switched sides and urged a lower 
court to replace a mandatory desegregation plan 
with voluntary measures. This was despite the 
fact that the Division had previously advocated a 
more extensive plan than the one it sought to 
replace, and that the Division's own consultant 
agreed that the voluntary plan would be less effec- 
tive titan the existing remedy and would allow ra- 
cial segregation to continue.* 53 Mandatory 
remedies were ordered in East Baton Rouge only 
after twenty years of resistance by the school 
board to desegregation, and a specific finding by 
the court that the board's conduct was a classic 
example of the *Iitany of failure by local white 
elected officials to discharge their constitutional 
responsibilities." 54 The local board was thus un- 
derstandably encouraged when the Division ap- 
peared to take its side in opposing mandatory 
desegregation, even to the extent of reassigning 
Division attorneys who had previously argued for 
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extensive desegregation in the case. 55 Yet the 
board failed even to approve the voluntary 
-•measures suggested by the Division and continued 
instead to oppose desegregation, forcing the 
Division to hastily withdraw its suggestions. 56 

When the nation's chief civil rights enforce- 
ment office switches sides and appears to reward 
the recalcitrance of local officials, as in East 
Baton Rouge, the result can only be to rob the 
Division of its credibility with the courts and en- 
courage the very 'failure of leadership, courage, 
and wisdom on the part of local officials* which 
necessitated mandatory remedies in the first 
place. Davis, supra, 514 F. Supp at 871. Similar, 
ly, by removing even the threat of the Division's 
most effective remedies against districts guilty of 
segregation, the Division's rigid antibusing policy 
eliminates much of the incentive to undertake 
voluntary efforts and further encourages defiance. 
By giving comfort to eontinued resistance to 
desegregation and by failing to promote effective 
and responsive local leadership, the Division 
makes it much more difficult for desegregation to 
succeed Even more than the impact of its actions 
in particular cases, it is this more sublleeffect of 
the Division's policies which may most senously 
damage effective civil rights enforcement in 
education. It is accordingly recomnxnded that the 
Division end its rigid opposition to the use of 
mandatory transportation as a remedy in school 
desegregation cases, and return to its previous 
policy of considering the use of all available 
remedies and supporting relief which will be mo*, 
effective in individual cases. 



b. Reliance on purely voluntary 
measures and opposition to enforceable 
relief 

Since 1981, the Division has sought to rely 
solely on voluntary methods in desegregation 
cases, such as magnet schools to encourage in- 
tegrative transfers, without enforcement or back- 
up mechanisms if such methods do not achieve 
desegregation. This is in accord with the 
philosophical position of the Division's leader 
ship that a school district's obligation is simply to 
refrain from hindering whatever degree of integra- 
tion may naturally occur on its own, and that the 
Division will not seek to "compel children who 
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do not want to choose to have an integrated educa- 
tion to have one,* even where there has been a 
history of enforced segregation. 

This philosophical view, however, has been ex- 
pressly rejected by the Supreme Court. Where a 
defendant is guilty of unconstitutional school 
segregation, damaging the education of minority 
students and engendering racial segregation and 
divisivencss in a community, it cannot simply 
step aside and shift to parents and children the 
responsibility to desegregate voluntarily. Nor can 
it fulfill its obligations by simply behaving in the 
future in good faith and without discriminatory in- 
tent. Instead, the Court has held, the defendant 
has the 'affirmative duty" to take 'whatever steps 
might be necessary" to actually eliminate segrega- 
tion and its vestiges to the maximum extent prac- 
ticable. Since the Supreme Court rejected 
'freedom of choice" plans in Green, the courts 
have consistently held that purely voluntary mag* 
net or other programs cannot be the sole techni- 
que used to remedy segregation. 9 

Magnet schools and similar programs which 
offer, in ccnlivcs for voluntary. Integra live, transfers 
can play an important role in achieving desegrega- 
tion. When used alone and with no provision for 
enforcement, however, research demonstrates that 
such voluntary programs arc ineffective. In addi- 
tion, serious questions about equity and fairness 
have been raised in districts employing magnet 
schools. A recent report has concluded that in 
several cities, magnets have produced stratified 
school systems that effectively consign low-in* 
come and at-risk students to inferior, nonmagnet 
schools with few resources and little chance of ex- 
cellence. 61 

The Divjsion has relied heavily on purely volun- 
tary measures in litigating and settling cases with 
school districts since 1981. An early example was 
in Chicago. In 1980, the Division and the 
Chicago school boaro entered into a consent 
decree which required the district to propose a 
comprehensive desegregation plan in March, 
1981, to be implemented beginning in September 
The board missed the first deadline and, in 
response to a court order, filed a subsequent plan. 
That plan postponed most compliance until 1983, 
and defined a 70 percent white school as adequate- 
ly desegregated, even though (he district as a 
whole was only 20 percent white. The Division in- 
itially objected to the plan One month later, 
however, the Division reversed its position, 



Chapter VII 



ERLC 



255 - 



251 



withdrew its opposition, effectively agreed lo per- 
mit the district to remain in violation of the con* 
scot decree, and asked the court to refrain from 
even ruling on the adequacy of the school 
district's proposed guidelines. 62 Not surprisingly, 
desegregation in Chicago has not succeeded, and 
the Chicago public schools remain among the 
most segregated in the country/ 3 

Even more demonstrative of the Division's 
policy have been the consent decrees and settle, 
ments which the Division has entered into begin, 
rung in 1981, For example, in 1984 the Division 
simultaneously filed and entered into a consent 
decree lo settle a case against the Bakersfield, 
California school "district. OCR had previously 
found that the district had committed pervasive, 
intentional sets of discrimination in segregating 
black and Hispanic students, and referred the case 
to the Division because it concluded that an effec- 
tive remedy would require a court order mandat* 
ing some reassignment and additional busing of 
students. Yet the Division agreed to a settle- 
ment involving no such remedies, relying instead 
only on magnet schools and other voluntary 
measures. In addition, the consent decree did not 
call upon the district to achieve any specif le'level 
of desegregation or provide for any effective 
method of enforcement. Instead, it simply called 
for a "good faith effort" by the district, and 
provided that the case could be dismissed within 
three years if such an effort was made, regardless 
of the decree of segregation remaining in the 
schools. The Division specifically acknow- 
ledged that Bakersfield could comply with the 
decree even if its schools continued to be 
segregated. 66 

The Bakers field consent decree was severely 
cnuctzed as ineffective and a 'blueprint* for 
segregation. 6 In fact, the district's first report on 
the plan revealed that all ten schools which were 
intentionally segregated and racially identifiable 
before the plan continued to be racially identifi- 
able after implementation, including three schools 
which remained 90 percent or more minority and 
one school which became even more segregated 
after the plan began. 6 * Even as of 1987.88, four 
years after the BakersfieldD plan was adopted, 
five of these ten schools remain racially 
identifiable. 6 ^ Nevertheless, Bakersfield h& an- 
nounced that it intends to seek termination of the 
consent decree and dismissal of the case, and vir- 
tually Identical consent decrees relying solely on 



voluntary measures and containing no effective en- 
forcement or desegregation standards were 
entered by the Division in other cases, such as in 
Lima, Ohio, and Phoenix, Arizona™ 

No one representing the victims of segregation 
could object to (he consent decrees in cases like 
Bakersfield and Phoenix, since only the Division 
and the school districts involved were parties to 
these cases. Indeed, the Division has sought to 
prevent civil rights groups from participating in 
its cases; for example, the Division oppo*- 1 par- 
ticipation by the NAACP Legal Defense Fund on 
behalf of minority children in the Charleston 
case, even though the defendant school board it* 
self did not oppose intervention by a black 
parents' group, and the head of the Division repor- 
tedly instructed line attorneys to make "those bas- 
tards . . . jump through every hoop* to become 
party to the case. 71 In the Hattiesburg, Mississip- 
pi case, however, where a plaintiff representing 
minority students was in the case and objected to 
a proposed consent decree between the Division 
and the school district similar to those in 
Bakersfield and Ph oenix , the court of appeals 
specifically.rejecled the consent* decreets inade- 
quate. 1 his decision confirms the serious 
problems raised by the Division's reliance on to- 
tally voluntary, unenforceable methods, particular- 
ly in cases where no other parties are present to 
defend the rights of minority school children. 73 

In fact, the Division has even opposed totally 
voluntary desegregation measures because some 
effective method of enforcement was included. In 
the St. Louis case, the NAACP, the city sehool 
board, and the suburban districts all a^eed on a 
plan in 1983 to settle claims of mctro^ ?i(an 
segregation The plan called for totally voluntary 
transfers of minority city students to suburban dis- 
tricts, but also allowed the plaintiffs to go back to 
court against suburbs which had not achieved 
agreed-upon levels of integration in five years 
Even though all transfers were totally voluntary 
and no mandatory reassignment was involved, the 
Division opposed the plan, arguing that a "good 
faith' effort should be enough and that no further 
method of enforcement should be provided. The 
court rejected the Division's arguments and ap- 
proved the settlement, which has led to sig- 
nificant numbers of interdistrict transfers and has 
not required further enforcement action against 
any suburban districts. 
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As the St. Louis case illustrates, voluntary 
desegregation measures can succeed where they 
axe part of an overall desegregation effort and 
where there are enforcement or back-up measure* 
to encourage voluntary methods to work. Other* 
wise, however, purely voluntary measures are in* 
effective, potentially unfair, and in violation of 
accepted principles of desegregation law. It is ac* 
cordingly recommended that the Division employ 
magnet schools and other voluntary desegregation 
methods, both in settling and litigating cases, 
only where they arc part of an overall desegrega- 
tion effort including effective enforcement or 
backup measures and will not impair educational 
opportunities of children in nonmagnet schools. 
Division policy should srek to effectuate the prin- 
ciple established by the Supreme Court that af- 
firmative steps must be taken to eliminate school 
segregation and its effects to the maximum extent 
practicable. 



c. Refusal to seek, and opposition to, 
necessary funding (or effective desegrega* 
tlon and equality of educational opportunity 

In order to be successful, magnet schools and 
similar voluntary measures require additional 
funding for enhanced educational programs and 
facilities as well as transportation to attract 
parents and students to desegregated schools. 76 In 
addition, the Supreme Court has recognized that 
segregation has damaging long-run educational 
consequences, which may require compensatory 
and remedial educational programs 25 well as 
physical desegregation to achieve full relief. 
The Division itself has similarly recognized that 
inequalities in the "tangible components of educa- 
tion* between minority and white students should 
be reoudied. 

In fact, however, the government has been 
unwilling since 1981 to provide or support the 
provision of the funding necessary to make mag- 
net and other voluntary programs work, even 
though it has advocated such voluntary measures, 
and to offer equal educational opportunity. 9 In 
Chicago, for example, the settlement plan relied 
heavily on magnet schools. When necessary 
federal funds to support such programs were 
eliminated, Chicago had to go to court for an 
order freezing education department funds until 
the money promised by the federal government 
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was provided. A congressional bill to provide 
such funding was vetoed, and the court had to 
virtually hold the Justice Department in contempt 
before the government agreed (0 provide money 
for the plan. 

An example relating (0 equal educational oppor* 
tunity outside the specific context of desegrega* 
lion is presented by Pfyer v. Doe, 457 US. 202 
(1982), in which the Supreme Court ruled that it 
was unconstitutional for Texas to deny a free 
public education to children of undocumented 
aliens. Prior to 1981, the Division participated in 
the case at the lower court level and argued sue* 
cessfully that Texas' actions unconstitutionally 
denied equal opportunity to such children. When 
the case reached the Supreme Court after 1981, 
however, the Justice Department abruptly 
changed its position and stated that it would ex* 
press no view on the constituuonality of Texas' 
conduct. As one former Division attorney has ex* 
plained, in addition to failing to support equal 
educational opportunity, this switch in position 
"damaged the Department's credibility both with 
(he Court and with the public." 61 

In a growing number of cases in recenl years, 
minority citizens and city school boards have 
sought funding from state governments for com- 
pensatory programs, magnet schools, and other 
measures, based upon the Supreme Court's ruling 
in the Mtlhken It case that courts czj\ require 
such remedies to be funded by state governments 
which have contributed to school segregation. 
This development offers an important method for 
helping provide effective remedies for school 
segregation and inequality of educational oppor* 
tunity, which are often beyond the fiscal capacity 
of local school districts. 

Rather than supporting or seeking such relief, 
however, the Division has opposed it. In St. 
Louis, for example, the Division objected to a 
lower court order which required Missouri to help 
fund voluntary magnet programs, educational im- 
provements for minority students, and voluntary 
integrative transfer programs. 5 The Court cf Ap- 
peals questioned the propriety of the Division's 
actions, rejected its arguments, and approved state 
funding. In the Yonkers case, the NAACP and 
the local board have filed a similar claim seeking 
slate participation in necessary compensatory and 
remedial education programs, but the Division 
has opposed the claim. 55 
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In ^general, federal funding for compensatory 
education and desegregation has decreased sig- 
nificantly since 1980. For example, between 1980 
and 1586, spending for the Chapter I compen. 
tSalory education program decreased bv 23 per- 
cent, serving 500,000 fewer students/ 6 As of 
1987, Chapter! served two million fewer students 
than in 1980. The administration successfully 
persuaded Congress in 1981 to eviscerate the 
Emergency School Aid Act, reducing the funds 
available for magnet schools and other desegrega* 
tion programs.** For 1987 and 1988, the Depart, 
ment of Education requested a rescission of all 
$24 million appropriated to provide desegregation 
assistance under Title IV of the Civil Rights Act 
of 1964, 42 US.C. 5 2000c. 8 * 

Adequate funding is critical to success,par- 
ticu»larly^wiib respect 16 voluntary desegregation 
measures which the Division has supported. It is 
accordingly recommended that the Division and 
the government support the provision of funding 
necessary for magnet schools and other voluntary 
desegregation programs and for compensatory and 
remedial education programs. In particular, the 
Division should seek and support remedies pur- 
suant loMMliken II which require state govern* 
mcnts to help fund magnet, compensatory, and 
remedial programs io assist in remedying the ves- 
tiges of segregation. 



Nevertheless, the Division's leadership repudi- 
ated Keyes j D 1981. It announced that it would 
not utilize the Keyes presumption in initiating 
litigation and would "seek to limit the remedy 
only to those schools in which racial imbalance is 
the product of intentionally segregative act*. 1 
Although it is difficult to trace specific Division 
actions to this shift in policy, former Division at- 
torneys and other observers have suggested that it 
has played an important role in the decision not 
to seek further relief in the Kansas City case and 
in the low number ef new cases begun by the 
Division. 

In addition to these problems, the AVyej^policv 
shift has potenu" a lly v critical implications for 
_achieving*effective relief in desegregation cases. 
Ordering remedies in only part of a system where 
segregation has occurred may well encourage 
residential instability and "white fl.ght" within a 
district by effectively permitting those opposed to 
desegregation to trawler elsewhere. Meaningful 
desegregation may often be impossible if only a 
fraction of a district is involved, particularly in 
light of the effects of segregative acts throughout 
a district, as the Supreme Court has recognized. 
Accordingly, it is recommended that the Division 
seek systemwide relief in its cases in accordance 
with Keyes, and that the Division fully utilize the 
principles of Keyes in initiating and conducting 
school desegregation litigation. 



d. Refusal to seek systemwide 
remedies 

In Keyes v. School District Ab. /, 413 US. 189 
t,i973) a case concerning segregation in the Den- 
ver public schools, (he Supreme Court established 
the important principle that where a substantial 
portion of a school district is segregated, there is 
a presumption that racial imbalance in other 
schools in the district is due to segregation, and 
that a systemwide remedy should be ordered en- 
compassing all schools. As die Court explained, 
'common sense dictates" that "raeialiy inspired 
school board actions have an impact beyond the 
particular schools that are the subjects of those 
actions,' and systemwide relief is often necessary 
to eliminate all vestiges of such segregation.* 0 



e. Reversal of opposition to tax 
exemptions for discriminatory private schools 

Problems arose concerning private schools 
which discriminated against minorities and served 
as havens for 'white flight" from desegregation, 
particularly as desegregation of public schools in* 
creased in the 1960s. In 1971, the Supreme Court 
affirmed the issuance of an injunction prohibiting 
the IRS frcm granting tax exemptions to such dis- 
criminatory private schools. Green v. Connatty % 
330 F. Supp. 1150 (D.D.C.), affd, 404 US. 997 
(1971). Although the injunction in Green formally 
applied only to schools in Mississippi, the IRS 
bad extended the policy to all private schools. 
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When several pnvaic schools lalcr challenged 
the IRS policy, the Justice Department vigorously 
defended u, and the lower courts ruled ihal the 
IRS policy properly denied lax exemptions to dis- 
criminatory private schools. In the most 
publicized of its shifts on civil rights issues, 
however, the Department reversed itself when the 
case reached the Supreme Court and took the posi- 
tion, that the IRS.did not have" the authority to 
-deny such'tax exemptions, thii was despite jbc 
vigorous opposition of many career attorneys and 
the government's own characterization of the 
schools as * blatantly discriminatory. ' yJ In Bob 
Jones University v. United States, 461 US. 574 
(1983), the Supreme Court specifically rejected 
the Department's new arguments and upheld the 
IRS 1 policy. W. at 585 n.9. Once again, the 
Department's credibility and reputation were 
severely damaged/ 4 

Although the specific issue in Bob Jones is un. 
likely to recur, the issue of discriminatory private 
schools warrants continued attention in the con- 
text of the Division's future desegregation efforts. 
In some areas, private schools may still be util- 
ized to attempt to avoid desegregation. The courts 
have specifically noted, for example, (hat segrega- 
lion pay be fostered by state laws which 
facilitate transfers to private schools through such 
methods as subsidizing transportation costs. 95 
Stales sueh as Ohio have adopted rules to try to 
combat such problems/ 6 It is accordingly recom* 
mended that the Division support methods at the 
state, local, and federal level to combat dis- 
crimination by private schools and to prevent the 
use of private schools to avoid desegregation, in- 
cluding requesting court orders in desegregation 
cases litigated by the Division. 



3. Termination of litigation: the issue of 
unitary status 



Once a court has found illegal segregation in a 
school district, the Supreme Court has ruled, the 
court should retain jurisdiction over the district 
until it tos desegregated and achieved 'unitary 
status.* While the definition of unitary status 
continues to evolve on a case-bycase basis, the 
Court has indicated that in order to be uniiary, a 
district must eliminate the vestiges of segregation 
to the maximum extent practicable with respect to 
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student and teacher assignment, school facilities, 
and other aspects of its operation,* 8 The Court 
has also suggested that such vestiges may include 
ibc lingering educational deprivations to minority 
students caurcd by segregation, and that school 
segregation may also contribute lo residential 
segregation. -Ordinarily, a school district itself 
seeks a declaration of unitary status, and removal 
of court jurisdiction, when it believes thai it has 
desegregated and wishes to operate without court 
supervision, 

Since 1981. however, several important shifts 
in Division policy have occurred with respect lo 
ihe issue of uniiary status. In aecord with us view 
in cases like St. Louis and Baktrsfteld, the 
Division specifically argjed in the Denver case, 
for example, thai a school district's good faith im- 
plementation of a desegregation plan, no matter 
how in:ffeelive, should be enough to achieve 
uniiary status and end a court's remedial super- 
vision. The court in Denver did not accept this 
position, which is flatly inconsistent with the 
Supreme Court's holding that compliance with 
desegregation is measured by the effectiveness of 
a remedy, not ihe degree of good intentions. 1 Ii 
is accordingly reconvwnded that the Division ad- 
here to the principle that a school district can be 
declared unitary only if it ha* actually eliminated 
all vesliges of segregation to ihe maximum extern 
practicable, including harmful educational and 
residential segregative effects of school secreca. 
lien. 

The Division's policy shift has gone even further* 
however, In a number of school districts in Geor- 
gia, against which the Division had previously 
filed desegregation suits, the Division has itself 
taken the burden of starting proceedings lo have 
the school districts declared unitary and to dis« 
miss injunctions against further discrimination. 
This is despite the fact that none of the districts 
involved requested such action, that eomplamts 
with OCR have recently been filed against several 
of the districts, and that most of the districts them- 
selves have opposed Ihe proposed action after ob- 
jections were filed by the minority plaintiffs 
participating in the cases. 

Specifically, in late 1987, the Division con- 
tacted a number of districts which were defen- 
dants in the United States v Georgia litigation 
filed in 1969 After initial implementation of 
desegregation plans, those districts had been 
operating pursuant to an injunction issued in 1973 
prohibiting future segregation or discrimination 
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and placing the cases on the Court's inactive dock- 
et subject to reactivation if necessary. 102 Without 
consulting the, plaintiffs representing black stu- 
dents in the districts, the Divisioa proposed that 
stipulations be filed dismissing the districts al- 
together. A number of districts agreed. On 
February 3, 1988, tbe.Division wrote to the Court 
submitting such stipulations calling for the cases 
to be dismissed against eight specific school dis- 
tricts.iOn the same date, the Division notified the 
private plaintiffs of its actions for the first time, 
sending them a copy of the proposed stipulations 
»t had filed 1 " On February 23, 1988, without the 
consent of the plaintiffs, the Division formally 
asked that the Court enter the stipulations and dis- 
miss the cases within thirty days. 104 

The private plaintiffs objected, noting that they 
bad not been consulted earlier, that no supporting 
brief had been filed by the Division as required 
by local rules, and that no discovery and court 
proceedings had ever been held to determine that 
the districts.wcre in fact unitary. 105 Research also 
revealed that complaints of discrimination had 
recently been filed against several of thtdistricts 
with OCR, and that OCR had issued a finding in 
1987 that one of the districts had discriminated 
against black students by -assigning them im- 
properly to racially identifiable classes. 104 Within 
weeks, most of the districts withdrew their agree- 
ment to cooperate with the Division in light of 
the plaintiffs' ejections and requests to begin dis- 
covery proceedings. 107 One district specifically 
noted thai it had initially agreed to cooperate be- 
cause the Division had indicated, apparently 
without foundation, that there were no objections 
by the private plaintiffs to dismisssl of the 
cases. 168 

Despite the fact that most of the school districts 
themselves no longer agreed, the Division has per- 
listed in ks position* In fsct, the Division has 
even rejected a compromise suggested by the 
court and agreed to by the plaintiffs and a number 
of the school districts, under which the cases 
would be dismissed but the injunctions against 
aegreeition and discrimination would remain in ef- 
fect 10 * The Court has derided the Division's posi- 
tion, noting that it is 'totally inconsistent with the 
old adage 'if it ain't broke, don't fix it," and has 
ruled that the Division may continue to press its 
claims only if the Division- which initially sued 
the Georgia districts- now sgrees to represent 
these defendants without expense in all discovery 



and other proceedings. 110 The issui remains pend- 
ing as of this date in United States v. Georgia, 
but the Division has dearly indicated that it is in- 
terested in initiating similar proceedings in other 
cases. 

This latest action by the Division raises serious 
problems. In United States v. Georgia alone, the 
Division has sought to end desegregation cases 
against more than twice the number of school dis- 
tricts (bat it has filed new cases against in over 
seven years. There is no reason why districts 
themselves cannot initiate dismissal proceedings 
where appropriate, and no reason why the 
♦ Division should use its searce resources to do so 
where the districts themselves do not. The 
Division should not support a determination of 
unitary status with respect to districts against 
whieh there are recent or unresolved complaints 
of discrimination, and should not agree to a 
unitariness finding without even consulting all par- 
lies. !n addition, there is no reason to oppose con- 
tinuing injunctions against discrimination and 
segregation as in United States v. Georgia, since 
such measures may well deter future violations 
and make it easier to obtain relief if they do 
occur. Indeed, one appellate covxt has ruled that 
even after a district his been declared unitary, k 
must demonstrate that changed circumstances war- 
rant modifying or eliminating function call- 
ing for desegregation. 

Accordingly, it is reconmenJed that the Divi- 
sion should return to its previous practice of not 
initiating attempts to have a school district 
declared unitary, and thus dismiss desegregation 
claims against it. The Division should consult 
specifically with CCR and all parties to a case 
before deciding what position to take with respect 
to a request to declare a district unitary or dis- 
miss a case, and should not support such a re- 
quest where there are recent or unresolved 
complaints of discrimination, or vestiges of 
segregation, which can be eliminated by further 
action. Where cases are to be dismissed, the 
Division should explore the possibility of keeping 
in place ^injunctions which prohibit future dis- 
crimination or call for the continuation of 
desegregation plans where necessary. The 
Division should also support the principle that 
where an injunction calling for desegregation has 
been entered, the defendant must bear the burden 
of proving changed circumstances sufficient to 
justify modifying or eliminating the injunction. 
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Following such recommendations, as well as the 
other recommendations la this section, can help 
restore our nation's bipartisan commitment to 
vigorous civil rights enforcement in education 
through the Civil Rights Division. 



C The Department or Education and the 
Office of Civil Rights 

1, Processing of complaints 

One of OCR's major activities is the handling 
of complaints of discrimination against individual 
school districts and institutions. Although the 
number of such complaints has declined during 
the 1980s, OCR's complaint processing efficiency 
has also declined, end OCR has consistently been 
unable to meet the timeframes called for in the 
Adams order. 113 In fact, in 1987, a House subcom- 
mittee found a 'nationwide scheme" in OCR of- 
fices to backdate documents and persuade victims 
to drop discrimination complaints in order to ap- 
pear to meet the,ldbmr timeframes." 4 

In addition to scarce resources, several causes 
of these problems have been suggested. Initially, 
OCR has apparently failed to use all funds ap- 
propriated for its enforcement activities; for ex- 
ample, over $20 million appropriate ' between 
fiscal years 1980 and 1985 was either returned to 
the Treasury or soent on activities not related to 
OCR operations/ 15 It is accordingly recom- 
mended that OCR seek to expend properly all 
funds appropriated for its enforcement activities 
and request additional funding as necessary. 

In addition, complaint processing has been 
slowed and disrupted by placing complaints on 
hold in many cases. For examp^ a 1986 OCR 
review revealed that official!. Sr. five OCR 
regional offices routinely delayed processing of 
cases because of reasons such as alleged un- 
availability of witnesses, even where in fact there 
was no adequate basis for such delays, and that 
monitoring of this process *vss inadequais. 116 In a 
number of instances in the early 1980s, OCR 
suspended processing of complaints altogether in 
cases in which OCR general policy changes were 
under consideration. 117 It is accordingly recom- 
mended that additional mom tori ng and guidelines 
be instituted to avoid improperly suspending or 



delaying the processing of OCR complaints and 
to help promote compliance with the Adams 
timeframes. This may include modifying or 
providing additional flexibility in meeting such 
timeframes injome jypes,ofjMses,>uch ^com- 
plex, multi-issue, multiparty cases. Any changes 
in the Adams timeframes should be accomplished 
through notice and comment rulemaking by the 
Department. Efforts should also be made to im- 
prove the efficiency of case processing where pos- 
sible without compromising quality. 1 

Reports indicate that OCR enforcement activity 
both with respect to complaint investigations and 
other efforts is hampered by the lack of clear 
written policy guidance to regional offices. 1 Ac- 
cordingly, it is recommended that OCR promul- 
gate and dis'ribute policy directives on civil 
rights enforcement issues on a timely basis consis- 
tent with applicable law, to OCR regional offices 
and the general public. 

Another possibility may be for OCR to evelop 
relationships with state civil rights agencies .o 
help handle, under OCR supervision and 
guidelines, some categories of complaints. At- 
tempts at joint federal-state handling of civil 
rights complaints have succeeded on a limited 
basis with respect to OCR and the EEOC, par- 
ticularly with respect to individualized and rela- 
tive!) routine and repetitive complaints. In 
addition to helping cope with the complaint 
workload, such measures could help OCR con- 
centrate more resources on compliance review ac- 
tivities which, as discussed in Section 2 below, 
can potentially provide much more effective en- 
forcement by OCR. Federal-state activities in he 
civil rights area must be conducted carefully, 
however, since there is a serious danger of im- 
proper federal reliance on state agencies which 
may be unreliable. 121 Accordingly, it is recom- 
mended that OCR analyze and develop proposals 
for possible joint OCR-state handling of in- 
dividual complaints now processed by OCR. 

2. Initiating and conducting compliance 
reviews 



There is strong evidence that complaint inves- 
tigations by OCR are generally a less effective 
mean* of civil rights enforcement than com- 
pliance reviews started by OCR itself. OCR has 
found that compliance reviews produce twice as 
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many remedies and benefit six times as many dis- 
crimination victims as complaint investiga- 
tions. In addition, such reviews are critical in 
enforcing the rights of poor, undcreducatcd, and 
"Hlt^syi^JP^JiSE P&°ix» who.areJcast like- 
ly to file complaints but often most likely to suf- 
fer from discrimination. 123 Despite the decline in 
complaints during the 1980s, however, com- 
pliance reviews also declined, and still remain a 
•small part of OCR's enforcement program. 124 In 
1982, for example, OCR conducted reviews cover- 
ing only about 8 percent of districts or institu- 
tions which were "appareUly in severe 
noncompliance* with civil rights laws. 12 * 

In deciding which school districts to review for 
civil rights compliance, OCR has previously 
relied beavily on its semiannual civil rights sur- 
veys of school districts begun in 1968, which col- 
lect information on such subjects as the racial 
makeup of schools and classrooms, assignments 
to gifted and special education classes, ami dis« 
ciplinary actions. From 1978 ihrough 1982, the 
surveys were conducted so that all districts with 
enrollments over three hundred were surveyed 
comprehensively at least once during the six -year 
cycle, with districts of high interest surveyed 
every t*o years, minimizing the burden on school 
districts but providing complete and useful data 
for OCR. 

In 1984, however, OCR changed the civil rights 
survey and seriously reduced its usefulness. It 
abandoned its 1978*82 survey strategy, using in* 
stead a stratified random samplir^ of districts and 
allowing large districts to sample only some of 
the schools within their systems. These changes 
mean that the survey will miss thousands of 
schools and school districts, making it extremely 
difficult to select targets for compliance reviews 
effectively." 7 For example, even though OCR 
has eliminated the large district sub-sample proce- 
dure and sought to include more districts not sur 
veyed recently in 1988, it is estimated that about 
two thousand districts surveyed in 1978«82 will 
be bypassed in the six-year period through 1988, 
and that about seven thousand mostly small dis* 
tricts will not have been included since 1976. 8 
A comprehensive resurvey of all school districts 
may be needed by 1990 in order to restore the use- 
fulness of the data base. 129 



In addition, failing to survey high interest dis- 
tricts every two years makes it quite difficult to 
monitor districts which warrant special attention. 
OCR also altered its vocational education survey, 
•in 1984, in a manner which seriously impairs its 
usefulness, by including schools over which OCR 
has jurisdiction or which are not vocational 
schools and omitting schools which arc needed to 
provide useful data. 30 

Selection of sites for compliance reviews has 
also been limited by questionable OCR policies. 
In a 1987 memorandum to its regional offices, 
OCR staled that compliance reviews should not 
be undertaken in districts which are subject to 
court or OCR^approved desegregation plans, and 
discouraged compliance reviews of institutions re- 
questing technical assistance from OCR." 1 Such 
policies leave hundreds of districts, including 
many which have committed civil rights viola* 
lions in the past* effectively exempt from com- 
pliance reviews. 32 

OCR has also failed to use its authority under 
the federal magnet school program effectively t 0 
gather and evaluate potentially key information to 
serve as a further guide for determini * com- 
pliance with civil rights laws. In order to receive 
federal funds to support magnet schools under the 
program, schoo! districts must be carrying out a 
courfordered or voluntary desegregation plan and 
must provids assurances of nondiscrimination, 
which OCR has the authority to evaluate. 133 Yet 
OCR has failed to use its authority to request in- 
formation from school districts on civil rights 
compliance beyond the information previously 
submitted by the districts themselves, thereby 
neglecting a "legitimate tool for encouraging 
voluntary compliance with civil nghls laws.* 134 
Moreover, a 1988 review of OCR pre-grant 
reviews, under the magnet program by the 
NAACP Legal Defense Fund suggested that OCR 
had cleircd the Pittsburgh district to receive mag- 
net funds despite an OCR regional office's own 
finding that Pittsburgh had discriminated in facul- 
ty assignments. 135 The same review indicated that 
OCR had improperly used an 'intent" standard in 
during districts to receive magnet funds, despite 
the fact that the courts and OCR have previously 
recognized that practices which have a dis* 
criminatory effect may violate Title VI and jus* 
tify OCR remedial action. 136 OCR officials had 
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indicated thai another review of Pittsburgh would 
take place, and that OCR was developing a policy 
to implement use of an "effects test" for magnet 
program clearance purposes, but no action had 
been taken as of early October, 1988. 

It is accordingly recommended that OCR return 
to the methodology used prior to 1984 m its voca- 
tional and civil rights surveys, and determine 
whether a comprehensive national rcsurvey is 
needed for 1990. In conjunction with improving 
the complaint investigation process, OCR should 
also seek to develop methods to inerease the num- 
ber and role of compliance reviews as part cf the 
OCR enforcement process Selection of com- 
pliance review sites should be based on qualita- 
tive criteria such as OCR survey data *ather than 
random selection OCR should also remove restric- 
tions on conducting compliance reviews of dis- 
tricts which arc subject to court or OCR-approved 
desegregation plans, or have requested technical 
assistance from OCR, and should study other 
ways to help prevent potential conflicts between 
OCR's enforcement and technical assistance func- 
tions. OCR should also develop policies to use its 
authority under the federal magnet school assis- 
tance program to gather and evaluate data effec- 
tively to determine compliance with civil rights 
jaws, including establishment of a policy to util- 
ize an 'effects test" in clearing districts to receive 
magnet funds. Compliance reviews should general- 
ly be system wide rather than focusing on par- 
ticular isolated programs. 

5. Obtaining relief for civil rights 
violations 

Perhaps the most persistent criticism of OCR, 
particularly since 1981, has been its failure to ob- 
tain effective remedies, even m cases where OCR 
has made findings of discrimination. Although 
OCR found two thousand violations of law as a 
result of compliance reviews or complaints from 
1981 tomid*l983, it began only twenty-seven ad- 
ministrative proceedings which can lead to fund 
cutoff or deferral and referred only twenty four 
additional cases to the Division for prosecu- 
tion. Relief was slow or non-existent even in a 
number of these fifty-one cases due to delays by 
OCR or the Division. 139 In many other cases, 
OCR has not even reached the stage where find- 
ings are issued, but has instead resolved com- 
plaints without findings by accepting virtually 
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"any. agreement which results in a withdrawn com- 
plaint, regardless of the substance of the agree- 
ment," a practice which the Division and OCR 
staff have severely criticized. 1 * 0 Even in cases 
where findings have been issued, OCR has ac- 
cepted numerous settlements since 1981 which 
rely on general promises or assurances and other- 
wise, simply fail to correct violations of law. 141 

For example, in 1976, OCR had found ths; the 
New York City schools bad violated Title VI by 
discriminating in the hiring and assignment of 
minority teachers. A 1977 settlement agreement 
provided that New York would be ineligible to 
receive federal funds until it adequately remedied 
the violations, and federal money was accordingly 
withheld until 1982. In 1982, however, OCR 
agreed to a new .settlement vith New York which 
effectively allows the city to maintain virtually 
all-white faculties in many schools, to continue to 
assign less qualified personnel to predominantly 
minority schools, and to take no steps to remedy 
oj sen mi nation in promoting women to positions 
as pnncipals and assistant principals. 14 

Another example is Pcona, Illinois, where, in 
1984 OCR found that a number of schools were 
racially isolated m violation of Title VI. As OCR 
staff negotiated a possible settlement with Pcona, 
it was operating under guidelines (hat the consent 
decree in the Bakersficld case should provide the 
basis for settlements in cases like Pcona. As dis- 
cussed above, (here are serious dcficicnccs in the 
remedy in Bakersficld. In Peoria however, the 
director of OCR rejected the recommendations of 
his own Policy and Enforcement Service and ac- 
cepted a settlement which was even iveaker than 
in Bakers field, since it did not encourage volun- 
tary integrative transfers or include substantial 
compensatory education programs for racially iso- 
lated schools l " As the former director of OCR's 
Policy and Enforcement Service concluded, the 
settlement was "certainly not" adequate to address 
violations of Title VI. M * 

Several specific problems appear to be contribut- 
ing to inadequate OCR enforcement. OCR has 
adopted a practice of issuing letters of findings to 
districts indicating that (heir civil rights violations 
have been corrected based only on assurances of 
future performance and without on*site monitor* 
ing, a process that has been severely criticized. 5 
In addition, OCR has disbanded its national 
Quality Assurance Staff which, pnor to its 
elimination, had found numerous errors and 
problems in OCR enforcement practices."* 
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II is accordingly recommended that OCR de- 
velop and implement guidelines for its enforce- 
ment and settlement practices. These guidelines 
should focus on determining which type of enfor- 
cement should be used in particular cases, avoid- 
ing delays when cases are referred to the 
Division, ensuring that settlements in cases where 
violations are found actually correct vio!i.tons, 
prohibiting reliance on assurances of good faith 
or future actions in settlements without monitor- 
ing to ensure actual performance, and ensuring 
that resolution of cases prior to the issuance of 
findings are in accord with applicable laws and 
regulations. OCR should abolish the use of 'viola- 
tion corrected* Letters of Findings and return to 
its prior practice of issuing Letters of Findings 
with findings of fact and conclusions of I*w 
before negotiating corrective actioc * V ~R should 
also return the quality assurance prog»««n k the 
national level to perform its previous functions of 
assessing the quality of OCR work, and assuring 
consistent implementation of policy. 



4. Remedying in-sckool segregation 

As more and more court decisions have re- 
quired school districts to assign children of all 
races to each of their schools, attention has 
focused on ensuring that segregation does not 
occur within schools. Particularly in systems with 
a history of segregation, some schools have used 
testing and ability grouping to assign students to 
racially isolated classrooms and perpetuate 
segregation. 147 The problem is particularly 
serious because of persistent evidence that tests 
used by many school districts are biased against 
minorities. 145 

Although in-scbool segregation is within OCR's 
jurisdiction, OCR's response to the probler is 
been inadequate. Some information on in-su.ooI 
segregation is available via the civil rights sur- 
vey, but the survey questions on the subject have 
not been updated since the 1970s and may miss 
serious problems. Despite findings of racially 
identifiable classrooms in a number of cases, 
moreover, OCR has accepted vague assurances 
that efforts would be made to avoid discrimina- 
tion pr has indicated that it will continue to 
monitor the situation. 1 9 Tn one case involving 
Dillon County, South Carolina, OCR had made 
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three findings that ability grouping was being 
used to perpetuate segregation, but took no action 
until the 1983 Adams order led to a referral of the 
case to the Division. When the Division declined 
the case, OCR delayed any enforcement action 
for another two years until prodded by a House 
Subcommittee. 10 One former OCR official 
reported in 1985 that OCR considered dropping 
ability grouping cases altogether. 151 

It is accordingly recommended that OCR focus 
attention on the issue of in- school segregation, 
particularly in formerly segregated school dis- 
tricts. OCR should consider sponsoring general re- 
search into particular types of tests used by 
multiple school districts to assign students to clas- 
ses as to which concerns have been raised of dis- 
crimination against minorities, which can be used 
to help identify and take action with respect to 
districts with problems of in-school segregation. 



5. Enforcing prolubitions against sex dis- 
crimination 

Sex discrimination in elementary and secondary 
education is a continuing and serious problem. 
While sex equity problems may not be as visible 
as problems of racial disenmi nation, since public 
schools arc generally not segregated by sex, there 
is nonetheless a striking disparity in the oppor- 
tunities and achievement of boys and girls 
throughout elementary and secondary education. 
Boys and girls participate unequally in sports, 
they score differently on the pre-college aptitude 
tests, they choose very different college ar.d voca- 
tional education concentrations, and they arc even 
treated differently in the classroom. 

In 1982, only 35 percent of the more than 5.1 
million high school athletes were girls." 2 This 
figure leraained unchanged m 1985-86. One of 
the primary reasons for this disparity is that op- 
portunities for giris are limited; for example, 
there are 25,000 less high school sports teams 
nationwide for girls than for boys. 153 Boys and 
girls continue to express very different preferen- 
ces for majors in college; 10.6 percent of high 
school girls want to major in the physical scien- 
ces, while 34 percent of high school boys choose 
them. Although boys oulscore girls on the 
SAT, the Education Testing Service (the producer 
of the SAT) has admitted that the SAT under* 
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predicts the grades of college women, 155 In 1986, 
girls* scores were, on the average, sixty-one 
pobts below boys' scores. 156 Such discrepancies 
seriously damage opportunities for female high 
school students to go to college and obtain merit 
scholarships. 7 

In high school vocational education, women are 
13 percent of engineering students, but 90 percent 
of the allied health professions. 15 * One of the few 
areas in which girls outperform boys is in the 
high school drop-out rate, where the rate is slight- 
ly higher for boyy, but males who do oot 
graduate from high school have a much higher 
employment rate thin females who do not 
graduate 160 Boys are more likely than girls to be 
suspended from school, but they also receive 
more teacher attention than girls. 1 The evidence 
suggests that such discrepancies are not caused by 
differences in abilities or preferences between 
boys and girls, but instead are attributable primari- 
ly to such problems as biased testing, differences 
in opportunities and resources, and improper chan- 
neling by educational authorities. 162 

Similar discrepancies exist with respect to 
school administrators and teachers. Although 84 
pcicent of elementary school teacheis are femaie, 
only 52 percent of high school teachers, 26 per- 
cent of elementary school principals, and 6 per* 
cent of high school principals are female. Women 
constitute only 7 percent of all school superinten- 
dents, although 70 percent of all teachers are 
female. 163 

Despite the serious nature of sex equity pro- 
blems, federal financial support and enforcement 
efforts over the past seven years have declined 
dramatically. Indeed, 'funding and support for 
equity -related issues have nearly disappeared at 
the federal and state levels. Equity is not merely 
out of fashion in the Department of Education-it 
has been declared an enemy/ 164 

The primary vehicle for federal enforcement of 
sex equity in eda . ion is Title IX of the Educa- 
tion Amendments oi 1972, which prohibits all 
aspects of sex discrimination in education that 
receive federal assistance, 1 Th^ prohibition has 
been interpreted broadly to apply to admissions, 
athletics, employment, vocational education, child 
care, and financial aid. 6 As discussed earlier, 
for financial aid distributed by the Department of 
Education, it is the responsibility of OCR, in con- 
junction with the Department of Justice, to en- 
force federal laws such as Title IX. The federal 
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government's investigation and resolution of sex 
discrimination complaints, however, has ex* 
perienced a profound decline since January 
1981. During the first six years of the Reagan 
presidency, "£tjbe word (went] out, very clearly, 
that the Office for Civil Rights finds aggressive 
enforcement of (Title IX) to be unacceptable." 168 
The Justice Department's record appears, if any- 
thing, to be worse. Nor has the Department of 
Education adequately supported programs to com- 
bat sex discrimination. 

The same problems that have affected enforce- 
ment of other civil rights laws have also affected 
enforcement of Title IX. Initially, OCR has not 
developed policies that promote sex equity, and 
the effectiveness of its compliance ♦related ac- 
tivities has ileclined dramatically over the past 
seven years. For example, OCR has provided in- 
adequate guidance to regional offices on how to 
process sex equity cases. A 1984 internal OCR 
report expressed concern that the regional offices 
had insufficient guidelines on how to conduct 
complaint investigations or compliance reviews in 
inlerscholastic cases at the elementary and secon- 
dary school level. 1 0 But the Ass»stant Secretary 
of Civil Rights was unable to recall whether OCR 
had taken any corrective actions as a result of (his 
report. 171 

Administrative enforcement actions have also 
been lax. In the past, after OCR tnvesugated a dis- 
trict and found a Title IX violation, it issued a let* 
ter of finding setting out in detail tne violations. 
However, OCR policy has been not to issue the 
letter, but instead to find the schools in com- 
pliance, and then agree with the distnet on future 
compliance actions? 72 Not only is it difficult for 
the community to monitor these "agreements/ but 
also school districts leam that Title IX violations 
are not likely to be punished, To make matters 
worse, OCR compliance reviews and monitoring 
are "spotty." 173 OCR has even pressured com- 
plainants to drop the complaints they have filed 
with OCR. 

In addition to OCR's lackadaisical enforcement 
efforts, another serious setback to enforcement of 
Title IX was the Supreme Court's decision in 
Grove City v. Bel! 15 Prior to Grove Cif>, if an 
educational institution received money from the 
federal government, it could not discriminate. 1 6 
In Grove City, however, the Supreme Court 
limited the coverage of Title IX (and the prohibi- 
tion against sex discrimination) to only (he 
specific program or activity which received 
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federal funds. 177 The Department of Education ul- 
timately interpreted Crcvc City rigidly, narrowing 
the coverage of Title IX. ■Immediately after the 
Grove City decision, [OCRJ, by its own count, 
closed, limited, or suspended sixty-three claims 
because of the lack of direct federal funding. That 
was just the beginning * 178 

Initially, OCR had interpreted Grove City some- 
what narrowly so as to preserve broad OCR juris- 
diction with respect to elementary and secondary 
education. In a July, 1984 analysis of Grove City, 
the Assistant Secretary for Civil Rights stated that 
as to those school districts that receive Chapter 2 
funds, 'there is a presumption that all of [the 
district's] programs and activities are subject to 
OCR's jurisdiction* because the possible uses of 
Chapter 2 funds are so broad. Such an inter- 
pretation would have permitted OCR to retain 
broad authority with respect to many districts 
with sex discrimination problems. But the 
Department's Reviewing Authority soon sig- 
nificantly narrowed this interpretation. In 1935, 
the Reviewing Authority dismissed an enforce- 
ment proceeding against a schooi district that 
maintained sex- segregated physical education clas- 
ses, finding that the Department had no authority 
to apply Title IX, because no federal funds were 
specifically earmarked for the physical education 
program, even though other federal funds 
received by the district could have been used for 
the physical education classes. 180 This interpreta- 
tion effectively confined OCR jurisdiction to 
cases where federal money could be traced di *ect- 
ly to programs that discriminated, severely Unit- 
ing enforcement efforts. 

Another serious effect of Grove City was to dis- 
courage girls and women from filing complaints 
with OCR. Reports indicate that many wu._tn 
were afraid to file a complaint, viewing the nsk 
to their education or jobs as too great if, after 
they had filed a complaint, OCR found that their 
specific program received no federal funds, and 
then dismissed their complaint. 1 1 

There has also been a decline in Depart nent 
and overall federal support for programs to in* 
crease sex equity on a voluntary basis since 198 i. 
In 1974, Congress passed the Women s Education- 
al Equity Act (WEEA), 20 U.S.C § 3341 n seq. t 
which established a program of grants and other 
support for projects to promote sex equity in 
education. Since 1981, however, the Executive 
Branch has sought to eliminate the program, and 
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funding ias been cut from $10 mill-on in 1980 to 
$3.3 million in 1988. Although WEEA was in- 
tended to help develop and distribute model 
programs to address sex equity problems, Depart- 
ment of Education policies have resulted in no 
new model programs being published between 
May, 1984 and May, 1987. IW Congress has 
sought to improve sex equity problems in voca- 
tional education through the Carl D. Perkins Voca- 
tional Education Act of 1984, 20 US.C § 230 
et seq., which requires 12 percent of each basic 
state grant in support of vocational education to - 
be earmarked for female students and set up a sex 
equity coordinator to monitor programs for 
female students. It is clear that senous problems 
of sex discrimination remain, however, that must 
be effectively combated as the nation moves into 
the 1990s. 

Wliile the passage of the Civil Rights Restora- 
tion Act should prevent the Department of Educa- 
tion from refusing to handle cases based on lack 
of junsdiction under Title IX, the past eight years 
have senously damaged efforts towards sex equi- 
ty in education. The recommendations for im- 
proved federal enforcement in this area echo 
those discussed previously pertaining to the 
prohibitions against race discnmination Accord- 
ingly, it is recomniended that OCR once again ag- 
gressively enforce complaints of sex 
discnmination filed with it, and develop uniform 
guidelines to be sent to each regional office con- 
cerning the processing of different type of com- 
plaints of sex discrimination. OCR should also 
establish a more comprehensive momtonng proce- 
dure to ensure that school districts which have 
violated Title IX in the past have actually cor- 
rected their procedures so that they are in com- 
pliance with Title IX at the time of any settlement 
agreement, and so that they remain in compliance 
thereafter. 8 As part of what should become a 
comprehensive monitoring system, OCR should re- 
quire that distnas collect and maintain informa- 
tion on the nature and extent of sex equity 
activities, and OCR should analyze which ac- 
tivities prove most successful. It is also recom- 
mended that OCR resume its practice of broad 
audits of educational institutions suspected of di* 
criminating This should include analyses of 
tests which appear to severely impede academic 
opportunities for female students The Department 
should actively promote the development and dis 
semination of model sex equity programs, such as 
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programs io improve voluntary compliance wit b 
TitlelX, and increased funding should be 
provided for the Women's Education Equity Act 
and other initiatives to combat sex discrimination 
in education. 



6. Ensuring equal educational opportunity 
for Ianguage*mnority students 

In 1968, the federal government first addressed 
the distinctive educational needs of language- 
minority students by enacting the Bilingual Educa- 
tion Act as Title VII of the Elementary and 
Secondary Education Act. During the next dozen 
years, the federal courts, the Congress, and four 
presidents pushed forward together along two 
parallel tracks to ensure thai language-minority 
students receive effective and equal educational 
opportunities. The first track, represented by the 
Bilingual Education Act, involved the provision 
of federal aid and technical assistance to help 
schools develop effective instructional programs 
for non-Englisb-language background students. 
T be second track involved the enforcement of 
civil rights prohibitions against national-origin dis- 
crimination and the enactment of an equal educa- 
tion opportunity law that requires schools to act 
affirmatively to overcome the language barriers 
confronting limited-Eoglisb-proficient (LEP) stu- 
dents. 

Since 1981, however, federal efforts to improve 
the education of language-minonty students have 
slackened dangerously. In addition to seeking 
reduced appropriations for federal bilingual educa- 
tion programs, there have been repeated efforts to 
restrict student program eligibility and to 
eliminate the key feature of these programs-the 
provision of instruction through both English and 
the student's native language. At the same time, 
the Department has Tailed to discbarge its respon- 
sibilities to protect the civil rights of national 
origin minority students who are limited in their 
English language proficiency. As our nation 
moves towards the 1990s, these serious problems 
must be addressed effectively. 



a. Estimating the number of language- 
minority and limited-English'proficient stu* 
dents 
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According to the 1980 census, approximately 
4 3 million school-age children lived in US. 
homes where a language other than English was 
spoken, classifying them as language- minority 
children. According to estimates, this number 
grew to nearly eight million by 1985. 

In 1932, Secretary of Education, T. R Bell, 
reported that as of 1978 there were approximately 
3.6 million schooi*aged language-minority 
children who were limited in the English-lan- 
guage skills needed to succeed in an English* 
medium school. Three-quarters of these 
limited- English- proficient children were born in 
the United States, or one of its outlying areas, 
and approximately 70 percent of the LEP students 
in 1°78 spoke Spanish. The secretary also 
reported that there were 24,000 Navajo children 
with limited English proficiency aged 5 to 14 in 
1980. 186 



The number of language-minonty children in 
the United States is projected to increase by 
nearly 40 percent by the year 2000, and 
.Spanish language background children by over 
50 percent. These percentages contrast with the 
projected increase in the number of school-age 
children in the general population which is 
about 16 percent. 

The nurrbcr of LEP children in the United 
States is projected to increase by about 35 per* 
cent by the year 2000. Ninety-two percent of 
the projected increase will have Spanish lan- 
guage backgrounds. 

More recent Department of Education estimates 
of the LEP student population have been the sub- 
ject of controversy. In 1986, Secretary of Educa- 
tion, William J. Dennett, released a report which 
slashed LEP student population estimates by al* 
most two-thirds. The new estimates reported a 
total 1982 .LEP student population of 1.2 to 1.7 
million.* 

Members of Congress challenged the accuracy 
of the Department's 1986 LEP student estimates, 
noting that most states bad reported continuing 
growth of the language- minority and LEP student 
populations since the late 1970s. The state with 
the largest language- minority population, Califor- 
nia, reported that its LEP student population had 
more than doubled between 1977 and 1986. rising 



Chapter VII 



er|c ; 267 



263 



from^3,444loJ67,564 students. Experts on the 
LEP student population noted that the 
Department's new estimates were based on 
dramatically reduced standards of English 
proficiency, and that the Department had used an 
arbitrary system of •indicators" to exclude other- 
wise LEP students from the estimate. 1 *' 

The current lack of accurate counts and esti- 
mates for U.S. language-minority and LEP stu- 
dent populations is, in itself, a matter of national 
concern. The absence of reliable population data 
enfeebles federal policy-making, technical assis- 
tance, program administration, and civil right* en- 
forcement on behalf of this growing segment of 
the American student population. 

Accordingly, ii is recommended that the Depart- 
ment of Education take steps to improve federal 
counts, estimates, and projections of the language- 
minority and LEP student populations. The 
Department should avail itself of all pertinent 
federal data as well as stall slict\galhcrcd by state 
and local agencies. In analyzing -these data, the 
Department should utilizcthe services of in- 
dividuals -with professional expertise in the 
demography of American language- minority 
populations. 



b. The educational plight of language- 
minority students 



For language-minority students, the impediments 
to academic success are several and severe. A dis- 
proportionate number of language-minority and 
LEP students c : poor. 90 Hjs panics in general 
are tmc e as likely as white Americans to be 
poor, and-more than half of all Puerto Rican 
children living. in the United States in 2984 lived 
in poverty. The parents of language-minority 
students are usually limited in their own English 
proficiency, and have significantly less education- 
al preparation than the general population. Accord- 
ing to the 1980 census, while more than half of 
all blacks and more than 70 percent of all whites 
age 25 and over had completed high school, of 
His panics 25 years of age and over, only 45 per- 
cent had completed high school. Poverty is 
only part of the problem. Many language-minority 
children and even more of their parents have suf- 
fered discrimination at the hand of private parties 
and the government. In education, as well as 
other areas of social life Indian, Hispanic, Asian 



and other oonwhite Americans have frequently 
'been denied the opportunities available, to whites. _ 
While the nation has moved closer to the goal of 
a color-blind society, we have yet to eliminate ra- 
cial and ethnic discrimination or to overcome its 
lasting effects. 

But in addition to these barriers to educational 
success, LEP students face additional challenges. 
First, they must learn English, a language other 
ihan their mother tongue. At the same time, LEP 
students must advance in their development of 
academic -and social skills. And finally, many 
LEP students musi learn to appreciate and accom- 
modate a culture different from their own. For 
those LEP students who are newcomers to this 
country, •culture-shock" is often compounded by 
the traumas of war, famine, and disaster— forces 
that drive many families from their native lands. 

Despite their acute educational needs, LEP stu- 
dents are not well-served by our schools. In 2982, 
Education Secretary Bell concluded that 'al- 
though local school districts and states are 
making an effort, schools in general are not meet- 
ing the needs of LEP students." 194 The secretary 
reported that "many schools are not assessing the 
special ne^ds of language-minority children. They 
are not assessing the English language proficien- 
cy of these children, much less the home lan- 
guage proficiency, as a basis for planning 
programs and providing services." And of the stu- 
dents identified as LEP, only one- third were 
receiving either bilingual instruction or instruc- 
tion in English as a second language, without the 
use of their home languages. 1 " 

The most recent national empirical study of the 
educational condition of language-minority stu- 
dents was published in 1985 by the Educational 
Testing Service (ETS). The ETS study was car- 
ried out as part of the National Assessment of 
Educational Progress, the federal government's 
primary program for measuring the educational 
performance of our schools and children. Under 
the NAEP nrogram, a representative sample of 
more than one million students in the fourth, 
eighth, and eleventh grades are tested annually to 
determine their academic achievement. Under 
NAEP procedures, however, school officials were 
allowed to exclude students they judged unable to 
participate in the assessment because of dis- 
abilities (physical, mental, or behavioral disorder) 
or because their ability to speak English was ex- 
tremely limited. 
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Of the four priraar) racial/ethnic groups identi- 
fied in the NAEP survey (white, black, Hispanic, 
and other), students classified as Hispanic and 
'other* were most likely to be excluded from the 
"NAEP assessment,-*&d in more than 80 percentj>f 
the cases because of limited English proficiency. 
Thus, while "other" students constituted only 2 
percent of all surveyed fourth graders, they con- 
stituted 10 percent of the fourth graders excluded 
from .isscssment. And 6 percent of all fourth 
grade Hispanic students in the sample and 5 per- 
cent of Hispanic eighth and 11th graders were ex- 
cluded from assessment because of severe 
limitations in English proficiency. 19 

Of 'he assessed students, language-minority stu- 
dents (defined narrowly as children who come 
from homes where "most" people speak a lan- 
guage other than English) constituted 9 percent of 
the fourth grade, 7 percent of the eighth grade, 
and 6 percent of the eleventh grade NAEP 
sample. Despite the narrowness of the definition, 
more than 42 percent of the Hispanic stud? its and 
more than one-third of the Asian and American In- 
dian students tssessed at al! three grade levels 
were identified as language- minority. 

NAEP reading test scores showed that "lang- 
uage-minority students, especially Hispanic 
children, are [performing) considerably below the 
national average, and that discrepancy increases 
with grade level and demands for performance on 
higher level reading tasks. Indeed, language- 
minority Hispanic students in the eleventh grade 
are performing at a level comparable to the nation 
al sample at grade eight" 198 

Reading test scores for the children assessed 
under NAEP were used to group students accord* 
ing to five levels of reading proficiency: Rudimen- 
tary, Basic, Intermediate, Adept, and Advanced. 
While 96 pereent of all NAEP-assessed fourth 
graders had achieved at least a rudimentary level 
of reading proficiency, only 88 percent of the 
Hispanic language-minority fourth graders had 
done so. By the eighth grade, 63 percent of all 
NAEP-assessed students and 70 percent of the 
white students had achieved intermediate reading 
proficiency, however, only 47 percent of the lan- 
guage-minority and just 37 percent of the 
Hispanic language-minority tighth graders 
reached the level of intermediate proficiency. At 
the eleventh grade level, 90 percent of the white 
students had achieved intermediate proficiency, 
and almost half (47 percent) were rated adept. By 



comparison, only 65 percent of Hispamv language 
minonty 11th graders achieved "intermediate* 
proficiency and only 14 percent were classified as 
"adept" readers. 199 

. Toe ETS study included another index of 
academic progress, the promotion of students 
from grade to grade, by measuring student age-in- 
grade. The study noted that "grade repetition, as 
indicated by over-agedness in grade, has long 
been recognized as a problem for Hispanic stu- 
dents in general, and for Hispanic language- 
minonty students in particular. It has been 
associated in previous studies with the dropout 
rate of Hispanic youth." 200 The ETS study found 
that 2 percent of all white and 3 percent of all 
non-Ianguage-minority fourth graders were two or 
more years over-age (11 or older), 8 percent of 
the Hispanic language-minonty fourth graders, 
however, were more than two year- over-age. The 
picture worsens al the eighth grade level where 
12 percent of Hispanic language- minority slu 
dents are two or more years over-age (15 or 
older) compared with 3 percent of all while 
eighth graders. 1 

Despite lagging reading and academic per/or- 
nvsnce, more than two-thirds of all the language 
minority students assessed m the 1983-84 NAEP 
study, both Hispanic and non-Hispamc t were 
receiving neither bilingual nor ESL services, 
Al the same time, the study found that Hispanic 
language-minority youngsters were the most 
segregated group of studen's, a ah two-third* to 
three-quarters of these children attending 
predominantly minority schools. 

The cTS report concluded. 

The gap in reading performance of lan- 
guage-minority students compared with 
their white n on- language- minority 
classmates suggests that the unique educa- 
tional needs of pupils whose home lan- 
guage is not English are currently not 
being served suffidently by the American 
educational system. 



As grim as they are, the ETS-NAEP findings 
understate the extent of our failure to provide 
equal and effective educational opportunities to 
language-minority students. The most flagrant 
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evidence of Uxis failure..studcnt drop-out rates of 
nearly 50 percent for Hispanic and Indian lan- 
guage-minority students-is not even addressed by 
the NAEP, since NAEP orJy addresses the perfor. 
mance of students still enrolled in school. 



c. Background of federal bilingual 
education programs prior to 1981 

On January 2, 1968, President Lyndon B. 
Johnson signed into law the Bilingual Education 
Act, successfully concluding a year of intense con- 
gressional activity focused on the educational 
needs of language-minority students, including all 
children of "limited English-speaking ability.* 2oS 

The factors contributing to the federal decision 
to authorize funds specifically for the education 
of language-minority children were described by 
one scholar of federal education policy as follows: 

One factor influencing the federal view 
was the arrival of hundreds of thousands 
of Cuban refugees following the Castro 
revolution in Cuba. These refugees 
brought ihe issue of bilingual- bi cultural 
education to the forefront since they had 
no intention of giving up iheir native cul- 
ture or language. Another factor was the 
growing realization by educators of the 
special needs of ihe large numbers of 
limited and non- English speaking children 
in ihe public schools such as the Puerto 
Ricans in New York and the Mexican 
Americans in the Southwest Still another 
factor was the civil rights movement of 
the 1960s which raised the concept of 
equal* educational opportunity in a way 
ihat began to inspire first questions and 
later demands from Spanish- suroamed and 
Indian American minorities. Finally, as the 
federal government accepted a respon- 
sibility to help disadvantaged children 
bridge the awareness gap caused by pover- 
ty backgrounds, it became apparent that 
%ui$ti<? gaps could no longer be ignored 
either/ 00 



Senator Yarborough's explanation of the final 
bill was direct: 



The concept of the Ml is really very simple- 
•so simple that it is amazing that in all of 
our years of striving for improved educa- 
tion the problem has never been given 
much attention. The problem is that many 
of our school-age children in this nation 
come from homes where the mother tongue 
is not English. As a result, these children 
enter schools not speaking English and not 
able to understand the instruction that is all 
conducted in English. 207 

The Bilingual Education Action (BEA) estab- 
lished a voluntary, competitive grant program to 
"provide financial assistance to local educational 
agencies to develop and cany out new and im« 
aginative elementary and secondary school 
programs* designed to meet the special education- 
al needs of children of 'limited English-speaking 
ability.* Schools serving high concentrations of 
children from families with incomes below 
53,000 per year or receiving payments under a 
program of aid to families with dependent 
children were eligible to apply for grants. 

Under the BEA, grant funds could be used for 
pre-service and in-service training and for the es« 
tablishment and operation of special instructional 
programs for language- minority students. Ac- 
tivities specified in the law as eligible for support 
included: 

(1) bilingual education programs; 

(2) programs designed to impart to students a 
knowledge of the history and culture associated 
with their languages; 

(3) efforts to establish closer cooperation be- 
tween the school and the home; 

(4) early childhood educational programs re« 
lated to the purposes of this title and designed to 
improve thr potential for profitable learning ac- 
tivities by children; 

(5) adult education programs related to the 
purposes of this title, particularly for parents of 
children participating in bilingual programs; 

(6) programs designed for dropouts or poten- 
tial dropouts having need of bilingual programs; 

[and] 

(7) programs conducted by accredited trade, 
vocational, or technical schools. 08 
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The primary restriction on BEA giants was that 
they were required to be used by school districts 
to supplement, and in no case supplant, Title I- 
funded aerviees to limited- English -speaking stu- 
dents. 

Funding for the Bilingual Education Act was 
authorized for three years in progressively larger 
amounts: $15 million for fiscal year 1968; $30 
million for 1959; and $40 million for 1970. Ac* 
tual appropriations, however, fell far short of 
authorization limits. In fiscal year 1968, no funds 
were appropriated. In fiscal year 1969, $7 million 
in appropriations supported 76 project grants serv- 
ing approximately 26,000 pupils. In fiscal year 
1970, appropriations of $21.3 million supported 
more than 130 projects serving approximately 
52,000 students. 

The Education Amendments of 1969 extended 
the authorization of the Bilingual Education Act 
for two years, through fiscal year 1973, at increas- 
ingly higher appropriations limits. The 1969 
Amendments also authorized the commissioner to 
make payments to the Secretary of the Interior for 
BEA programs in Indian reservation schools. Ap- 
propriations for the BEA rose from $25 million in 
fisial year 1971 to $35 million in 1972, and to 
$45 million in 1973. At the same time, Congress 
authorized the expenditure of funds under a 
variety of existing and new federal education 
programs for bilingual-bicultural activities. 

In 1974, Congress rewrote the Bilingual Educa- 
tion Act and reauthorized the Act through fiscal 
year 1978, The revisions, part of the Education 
Amendments of 1974, expanded the federal 
government's involvement in bilingual education 
in t number of ways. The 1974 Amendments also 
clarified the meaning of the Act's key term*, 
'limited English speaking ability*-and clarified 
the kinds of programs eligible for Title Vll assis- 
tance. In place of the broad and nondescriptive 
phrase "new and imaginative elementary and 
secondary school programs" set out in the original 
Act, the Amendments used the term 'program of 
bilingual education* and defined it as: 

... a program of instruction, designed for 
children of limited English-speaking 
ability in elementary and secondary 
schools, in which, with respect to the 
years of study to which such program is 
applicable** (i) there is instruction given in 
and study of English and to the extent 
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necessary to allow a child to progress effec- 
tively through the educational system the 
native language of the children of limited 
English-speaking ability, and such instruc- 
tion is given with appreciation for the cul- 
tural heritage of such children, and, with 
respect to elementary school instruction, 
such instruction shall, to the extent neces- 
sary, be in all courses or subjects of study 
which will allow a child to progress effec- 
tively through the educational system. 



While the 1974 Amendments loosened the fam- 
ily poverty requirements set out in the original 
Act, they added a new requirement that grant ap- 
plications be developed in consultation with 
parents, teachers, and secondary students, and 
that successful applicants provide for continuing 
participation in the program of a parent commit- 
tee. 

The Amendments also included provisions to 
prevent the segregation of students in BEA 
programs. Title VII grantees were to make 
provision for the participation of children of 
limited English-speaking ability in regular classes 
for the study of art, music, and physical educa- 
tion And grantees were authorized to provide for 
the voluntary enrollment of a limited number of 
English -language -back ground students "in order 
that they may acquire an understanding of the cul- 
tural heritage of the children of limited English- 
speaking ability. . . .* This authorization for the 
voluntary enrollment of English-language-back- 
ground students was limited, however, by a 
statutory caution. *ln no event shall the program 
be designed for the purpose of teaching a foreign 
language to English-speaking children.* 

To carry out the expanded BEA, Congress in- 
creased the fiscal year 1974 authorization level to 
slightly more than $141 million and provided for 
annual increases reaching $170 million in fiscal 
year 1978. Appropriations to carry out the restruc- 
tured Bilingual Education Act increased steadily 
and substantially, rising from $68 million in fis- 
cal year 1974 to $146 million in 1978. 

The House Report on the Education Amend- 
ments of 1978, the next legislation revising and 
reauthorizing the Bilingual Education Act, 
provided the following capsule overview of the 
operation of the program nine years after its enact- 
ment: 
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Fiscal year 1977 appropriations for the Act to- 
taled $115 million. Seventy five percent of 
these funds were spent for grants for basic 
demonstration programs to over 425 local 
educational agencies in 47 states and outlying 
areas. Just over 60 percent of the funds are ex- 
pended on Spanish -language programs with the 
remainder being spent on mulii- lingual 
programs • • • involving one of 67 other Ian* 
guages. 

The remainder of funds under the Act are used 
for a variety of support services, including 
grants to institutions of higher education to 
develop and improve teacher training programs, 
graduate fellowships to prepare trainers of 
teachers, grants to states for technical assis- 
tance, and funds for a Tide VII network consist- 
ing of 15 resource centers, 14 materials 
development centers, three dissemination and 
assessment centers and a national clearin- 
ghouse. Under the program, 100 institutions of 
higher education are offering leaeher training to 
an estimated 25,000 personnel, At the graduate 
level, the fellowship program offers adv anced 
degrees in 42 institutions reaching about 500 
candidates. 

About 57 percent of the basic local educaUonal 
agency grants reach urban areas, 36 percent 
reach towns and suburban areas, and about 6 
percent reach rural areas. The majority of the 
programs are concentrated in California, Texas, 
and New York. Nine states did not operate any 
Tide VII programs in fiscal year 1977. 9 

Like the 1974 Amendments, the 1978 Amend- 
ments to the Bilingual Education Act refined key 
terms in the law. The new legislation used the 
term "limited English proficiency' rather than 
• limited English-speaking ability" and provided a 
more functional educational definition: in- 
dividuals who "have sufficient difficulty speak- 
ing, .tading, writing, or understanding the 
English language to deny such individuals the op- 
portunity to learn successfully in classrooms 
where the language of instruction is English.' 
Thus, for the first time, the Bilingual Education 
Act referred to the specific language skills in- 
volved in learning. The new definition of 'limited 
English proficiency* also included language to 



highlight the eligibility of American Indian and 
Alaskan Native students. 

In keeping with Congress's continuing concerns 
about school segregation, the 1978 Amendments 
clarified that up to 40 percent of the students en- 
rolled in Title VII Programs could be English-lan- 
guage-background children. While the 1978 
Amendments required that such integrated 
programs be principally focused on helping LEP 
children improve their English language skills, 
the Amendments^ eliminated the prohibitory 
reference to foreign language teaehmg set out in 
the 1974 Act. 

The 1978 legislation anticipated significant future 
growth in the Tiile VII program. The Amend- 
ments provided a $200 million authorization level 
for fiscal year 1978, with a $50 million annual in- 
crease in authorization levels through 1983. Final- 
ly, the 1978 Amendments directed the secretary 
of HEW to submit, not later than 1981, a report 
to the president and the Congress "setting forth 
recommendations on the methods of converting, 
not later than July 1,1984, the bilingual education 
program from a discretionary grant program to a 
form'Jla grant program." 

The expansionary vision of bilingual education 
set out in the 1978 Amendments was not matched 
by money. While fiseal year 1978 appropriations 
increased by more than $30 million to $146 mil- 
lion, total Title VII funding in fiscal year 1980- 
the highest in the Act's history-was only $167 
million, less than half of the authorization level. 



d. Background of federal civil rights efforts " 
on behalf of language-minority students prior 
to 1981 



The federal government's first efforts to ensure 
equal educational opportunities for language- 
minority students grew out of the prohibition 
against "national origin" discrimination in federal- 
ly-assisted programs and activities contained in 
the Title VI of the 1964 Civil Rights Act. In 
1968, the Department of Health, Education, and 
Welfare (HEW) issued guidelines which held 
"school systems . . . responsible for assuring that 
students of a particular race, color, or national 
origin are not denied the opportunity to obtain the 
education generally obtained by other students in 
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the system." Just over a year after President 
Nixoa took office, (he director of OCR followed 
up on the general 1968 guidelines with specific in- 
formation on the civil rights responsibilities of 
schools serving Ianguage»minonty students. 

On May 25, 1970, the director of OCR scut a 
memorandum (o school districts whose national* 
origin ojmority group enrollments exceeded five 
percent. Tic Memorandum noted "a number of 
common educational practices which have the ef- 
fect of denying equality of educational oppor- 
tunity to Spanisb-surnamed pupils." "Similar 
practices,' jt continued, "which have the effect of 
discrimination on the basis of national origin 
exist in other locations with respect to disad- 
vantaged pupils from other national origin, 
minority groups, for example, Chinese or 
Portuguese.* 

To "clarify HEW policy on issues conccrninc 
the responsibility of school districts to provide 
equal educational opportunity to national*ongin 
minority.group children," the memorandum iden* 
lifted four basic school district responsibilities. 

(1) Where inability to speak and understand 
the English language excludes national-origin 
minority-group children from effective participa- 
tion in the educational program offered by a 
school district, the district must take affirmative 
steps to rectify the language deficiency in order 
to open its instructional program to these stu* 
dents. 

(2) School districts must not assign national* 
origin minority-group students to classes for the 
mentally retarded on the basis of criteria which 
essentially measure or evaluate English lan* 
guage skills; nor may school districts deny na- 
tional -origin minority -group children access to 
college preparatory courses on a basis directly 
related to the failure of the school system to in- 
culcatc English language skills. 

(3) An ability grouping or tracking system 
employed by the school system to deal with the 
special language skill needs of nauonal-ongin 
minority -group children must be designed to 
meet such language skill needs as soon as pos- 
sible and must not operate as an educational 
dead-end or permanent track. 



(4) School districts have the responsibility to 
adequately notify national- origin minority 
group parents of school activities which are 
called to the attention of other parents. Such 
notice in order to be adequate may have to be 
provided in a language other than English. 

The memorandum signaled the beginning of in- 
creased activity within OCR on behalf of lan- 
guage-minority students. Its full significance, 
however, would not be realized until the Supreme 
Court's 1974 decision inLau v. Nichols. 

Lau was a class*action suit brought on behalf of 
LEP students of Chinese ancestry enrolled in the 
San Francisco public school system. Of the 2,800 
Chinese LEP students, about 1,000 received sup- 
plemental instruction in the English language; 
about 1,800, however, received no special instruc- 
tion The plaintiffs alleged that the school 
district's conduct violated both the Fourteenth 
Amendment of the Constitution and the Title VI 
of the Gvil Rights Act of 1964, but they did not 
seek a specific remedy -only that the Board of 
Education be directed to apply its expertise to the 
problems and to rectify the situation. 

Both the District Court and the Court of Appeals 
found no violation of the Chinese students' con- 
stitutional or statutory rights. The Court of Ap- 
peals concluded that the San Francisco school 
district's duty to non- English-speaking Chinese 
students "extends no further than to provide them 
with the same facilities, textbooks, teachers and 
curriculum as is provided to other children in the 
district:" 1 

In 1974, the United States Supreme Court unani- 
mously overturned the lower court's decisions in 
law, finding (hat the school district had violated 
Title VII. u Because it found that plaintiffs' 
statutory civil rights had been violated, the Court 
did not consider their constitutional claims. 

In delivering the Court's decision, Justice 
Douglas reviewed provisions of the California 
Education Code regarding English language and 
bilingual instruction in the State, high school 
graduation requirements pertaining to English 
proficiency, and the compulsory full-time educa 
lion of children between the ages of six and 16 
years. Justice Douglas reasoned that. 
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Under these sate- imposed standards (here is no 
equality of treatment merely by providing stu* 
deals with the sim c facilities, textbooks, 
teachers, tad curriculum; for students who do 
not understand English are effectively 
foreclosed from any meaningful education, 

Basie English skills are the very core of what 
these public schools teach. Imposition of a re* 
qinrement that, before a child can effectively 
participate in the educational program, he must 
already have acquired those basic skills is to 
make a mockery of publie education. We know 
that those who do not understand English are 
certain to find their classroom experiences whol- 
ly incomprehensible and in no way meaning* 
fill. * 



Justice Douglas then died the general Title VI 
guidelines, promulgated by HEW in 1968, barring 
actions which are discriminatory in effect even 
though no purposeful design is present. 'It seems 
obvious,' he wrote, 'that the Chinese*speaking 
minority receive fewer benefits than the English- 
speaking majority from respondents' school sys- 
tem which denies them a meaningful opportunity 
to partidpate in the educational prcgranwall ear- 
marks of^ the discrimination banned by the regula- 
tions.' The Court also died the provisions 
regarding students* English language deficiencies 
set out in the 1970 OCR Memorandum, noting 
(hat school districts agreed to comply with these 
requirements as a condition for recdving federal 
aidr 15 

Even before Lau, OCR officials knew from pre- 
vious compliance reviews that most schools were 
doing little or nothing t 0 overcome the special bar- 
riers confronting language»minority students. 
Once the Supreme Court had ruled in Lau, OCR 
focused its attention on the question the Court did 
not answer».what kind of special instruction 
should schools provide to limited- Engl ish*profi* 
dent students. To develop answers to the ques- 
tion, HEW assembled a task force of experts on 
language-minority education and school ad- 
ministration. 
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In August 1975, the commissioner of education 
announced the issuance of HEW guidelines for 
compliance with Title VI under Lou. The 
guidelines, officially titled 'Task Force Findings 
Specifying Remedies Available for Eliminating 
Past Educational! Practices Ruled Unlawful Under 
Lau v. Mchols* are usually referred to as the 
'Lau Remedies* or 'Lau Guidelines.* 

The Lau Guidelines were detailed and specific. 
They specified approved approaches, methods, 
and procedures for identifying and evaluating na* 
tional origin -minority students' English language 
skills; determining appropriate instructional treat- 
ments; deciding when LEP children were ready 
for English-medium mainstream classes; and iden- 
tifying professional standards for teachers of lan- 
guage-minority children. 

Significantly, the Lau Guidelines went beyond 
the Lau ruling to specify that schools should 
provide instruction to elementary students in their 
strongest language until *hey could participate ef- 
fectively in English.only dassrooms. English*as-a> 
Second Language (ESL) was prescribed for all 
students for whom English was not the strongest 
language Finally, any school districts that wished 
to rely exclusively on ESL would be obligated to 
demonstrate that their programs were as effective 
as the bilingual programs described in the 
guidelines. 

The Lau Guidelines were widely circulated in 
memorandum form to school official and the 
public, they were not, however, published in the 
Federal Register. While the unpublished Lau 
Guidelines were concerned with remedying Title 
VI noncompliance, they quickly evolved into the 
de facto standards that OCR staff applied to 
measure school districts' compliance with Title 
V! under Lau. 

Between 1975 and 1980, OCR carried out nearly 
six hundred Title VI Lau reviews, concentrating 
on districts with substantial language- mi no nty stu- 
dent enrollments. These reviews led to the 
negotiation of voluntary compliance plans by 359 
school districts during (he five*ycar period. Vir- 
tually all of (he voluntary compliance plans ad* 
hered to the standards set out in the Lau 
Guidelines. 

< In 1978, when an Alaskan school district filed 
suit contesting OCR's use of the Lau Guidelines 
for determining Title VI compliance, the Depart- 
ment of Health, Education, and Welfare agreed, 
in a consent decree, to publish at (he earliest prac- 
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tical date formal Title VI Lau compliance 
gnidslines. Responsibility for fulfillment of the 
consent decree fell to the newly -formed Depart* 
mcnt of Education, which on August 5, 1980 
published ii the Federal Register a Notice of 
Proposed Rulemaking (NPRM). In general, the 
proposed rules required school districts receiving 
Federal assistance to provide special instruction 
to all limiled-English-proficient national-origin 
minority-group stu&nls and, under most condi- 
tions, to provide some native-language instruction 
in academic subjects to LEE students who were 
more proPyent in their native language than in 
English. 

Possibly ic response ;o prior criticism about 
ambiguities in the Lau Guidelines, the NPRM in- 
cluded numerous objective programmatic stand* 
ards. The NRPM's standard: encompassed scch 
matters as the identification a r language-minunty 
students, the assessment of their language 
proficiencies, the provision of appropriate instruc- 
tional services, and criteria for determining when 
studenU should "graduate" from special instruc- 
tional programs. 

The Education Department received over four 
thousand publie comments on the NPRM, most of 
which objected to one or more of the NPRM's 
provisions. There were "alls for congressional ac- 
tion to block Lau rulem; Icing by the Department. 
After a meeting with congressional leaders, Educa- 
tion Secrecary Shirley Huf stealer voluntarily 
suspended finalization of the Title VI guidelines. 
Following the election of Ronald Reagan in 
November of 1980, Secretary Hufstedler in- 
structed OCR staff to prepare a comprehensive 
analysis of the public comments received or he 
August NPRM. The analysis was intended tu nelp 
the new administration grapple with what had 
proven to be an exceedingly complex and con- 
troversial set of educational, soc'al, and legal is- 
sues. 

Concerns about equality of educational oppor- 
tunity for language-minority students also oc- 
cupied the attention of Congres* One section of 
the 1974 Education Amendments, the Equal 
Educational Opportunities Act of 1974 (EEOA), 
defined as a denial of equal educational oppor- 
tunity 

the failure by an educational ageacy to take ap- 
propriate action to overcome language barriers 
that impede equal participation by its students 
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in its instructional programs. 1 

The EEOA did not define "appropriate action" 
and its legislative history docs not amplify 
Congress's intent. Despite this ambiguity, the 
EEOA has proven helpful in legal struggles to en- 
sure equal educational opportunities for language- 
minority students. 

Uoi.'ke Title VI, the EEOA applies to all public 
schools, not just those receiving federal aid. Fur- 
ther, because the EEO authorizes civil actions by 
aggrieved individuals as well as by the attorney 
general, the federal courts have held that the 
protections of the EEOA ar* available to students 
without regard to the issue of the number of un 
served students. 

Since the mid-1970s, the federal courts have in- 
creasingly been called upon to determine whether 
language-minority students were receiving equal 
educational opportunities under TiUc VI and the 
EEOA. In making these determinations, the courts 
have closely examined such matters as the iden- 
tification and assessment of language-minority s u* 
dents, student grouping and assignment, curricula 
offerings and instructional programs, staffing, 
(raining, and school communications with parents 
In most of the reported cases, the federal courts 
have found a violation of the LEP students' 
rights Furthermore, all of the court-ordered plans 
to remedy Title VI and EEOA violations have 
made provision for some instructional use of the 
LEP student's native language. 



e. Funding Federal bilingual education 
programs since 1981 

Federal financial assistance under the Bilingual 
Education Act has fallen sharply during the last 
eight years. Fiscal year 1988 appropriation for 
Title Vll were 12 percent below the 1980 lev :1 in 
nominal dollars. When adjustments are made for 
.dilation, federal financial support for bilingual 
education programs fell by more than 47 percent 
between fiscal years 1980 and 1988. 

Reductions in the level of federal support for 
bilingual education program* would have been 
even deeptr if r . jngiess had approved the Reagan 
administration's budget requests. In keeping with 
the reduced authorization levels specified in the 
Omnibus Budget Reconciliation Act of 1981. Con- 
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gross appropriated $134 million for Title VII in 
fiscal year 1982, $23 million less than the pre- 
vious year. Despite this substantial reduction, the 
Reagan acminis [ration pushed for deeper cuts in 
Title VU funding. In fiscal year 1983, the ad- 
ministntion proposed to reduce Title Vll ap- 
propriations to S94.5 million. Congress declined 
to adopt the administration's proposal and level- 
funded Tide VII at $134 million. The next year, 
the administration again asked Congress to slash 
Title VU appropriations, this time to $92 million. 
Congress responded by increasing fiscal year 
1984 appropriations by slightly more than SI mil- 
lion la i $135.5 m'J'ion. Since fiscal year 1984, the 
administration and Congress have basically fol- 
lowed a hold-tbe-line appropriations strategy. 

While the number of students in need of bilin- 
gual education programs has increased sharply, 
the number of students actually served under Title 
VII has declined substantially. In fiscal ye*~ 
1981, more than 269,000 students participated in 
Title VII programs. In 1986, fewer than 197,000 
students were participating in Title VII programs. 

The impact of the decline in Title VII funding 
will be felt for years to come. In addition to 
providing grants directly to school districts for in- 
structional programs, Title VII supper" a wide 
range of programs and activities desig. z& to 
strengthen our schools* capacities for serving Ian- 
guage- minority students. T*.ese capacity-building 
components of the Title VII piogram have been 
seriously weakened. For example, 

In fiscal year 1981, Title VII provided 
more than 4 million in fellowship aid to 
529 students in engaged in graduate study 
pertaining to bilingual education. In fiscal 
year 1987, fellowship aid stood at S2.5 
million supporting approximately 250 
graduate students. Currently, the Depart- 
ment of Education does not intend to 
make any fellowship awards in fiscal year 
1988. 



In fiscal year 1986, S3.2 million was ap- 
propriated for research studies and evalua- 
tion. Not taking inflation into account, this 
was just about half the amount of funding 
available in fiscal year 1981. 

Title VII funding for the development of in- 
structional materials fell from $6,5 million 
in fiscal year 1981 to 5250,000 in 1987. 

As a result of these and other Title VII reduc- 
tions, the paee of educational improvement for 
language-minority students has slowed substan'ial- 
ly. It is recommended that significant additional 
appropriations be sought for Bilingual Education 
Act programs. The Department's 1989-90 budget 
request should seek to restore such funding to fis- 
cal year 1980-1981 levels adjusted for inflation. 
Subsequent budget requests should provide for 
sustained real growth in the federal bilingual 
education program. 



f. Federal policy concerning native 
language Instruction since 1981 

On April 8, 1982, Education Secretary, T. R 
Bell, sen' to Congress draft legislation to amend 
the Bilingual Education Act. The primary change 
sought by the amendments was elimination of the 
requirement, explicit in the Act since 1974, that 
Title VII programs make some instructional use 
of a LEP student's native language. 9 In support 
of this radical change, Secretary Bell testified. 



The proposed language . . . reflects our 
belief that school districts are in the best 
position to evaluate the needs of their stu- 
dents and to design programs in response to 
those needs. 



In FY 1981, $9.8 million was ap- 
propriated for nineteen multipurpose 
resource centers to help schools improve 
programs for language- minority students. 
In fiscal year 1986, sixteen centers were 
operating under a $6 8 million budget. 



While at present the Title Vlf legislation re- 
quires the use cf both English and non- 
English languages, or proposed legislation 
would not; school districts would be free to 
propose programs which use both languages 
or which use English exclusively, 220 
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The administration's Title VII amendments were 
considered in two days of subcommittee hearings 
is the Spring of 1982. Most of the public tes- 
timony and expert evidence presented during the 
hearings contradicted the administration's 
proposals, and no further action was taken on the 
legislation during the 97th Congress. 

In 1984 Congress embarked on its third legisla- 
tive reauthorization of the Bilingual Education 
Act. A bill making significant improvements in 
the BEA, H.R. 5231, was introduced and then con- 
sidered in a subcommittee hearing in March, 1984. 

HR. 5231 clarified the goals of Title VII instruc- 
titnal programs by requiring that they "allow a 
child to achieve competence in the English lan- 
guage . . . [and] to meet grade-promotion and 
graduation standards." The bill also required that 
all Title VII programs provide "structured English 
language instruction" through an intensive ESI- 
component. 

In place of a single type of instructional pro- 
grain, HR. 5231 identified six different types of 
programs eligible for Title VII support. Four of 
the programs focused on special purposes or 
populations. 

Programs of Academic Excellence "which 
have an established record of providing ef- 
fective, academically excellent instruction 
and which are designui to serve as models 
of exemplary bilingual education programs 
and to facilitate the dissemination of effec- 
tive bilingual education practices." 



Family English Literacy Programs "designed to 
help limited-English -proficient adults and out- 
of 'school youth achieve competence in the 
English language." The legislation specified 
that preference for participation in these 
programs shall be accorded to "the parents and 
immediate family members of children enrolled 
in programs assisted under this title." 

Bilingual preschool, special education, and 
gifted and talented programs. 

Programs to develop instructional materials in 
languages for which such materials are commer 
dally unavailable. 



The two other programs identified in HR. 5231 
-Transitional Bilingual Education (TBE) and 
Developmental Bilingual Education (DBE)»were 
genera] -purpose instructional programs. The legis- 
lation stipulated that 75 percent of all appropria- 
tions for instructional grants be reserved for TBE 
programs, those most resembling the "basic* 
programs authorized under existing law. 

RR. 5231's most significant :<inovauon was the 
new authorization of grants for Developmental 
Bilingual Education programs. The aw nzation 
was based on the finding 



that both limited-English- proficient children 
and children whose primary language is 
English can benefit from bilingual educau'on 
programs, and that such programs help 
develop our national linguistic resources. 



Unlike the ether programs set out in H.R. 5231, 
DBE programs were meant to promote bilingual 
proftcier.cy rather than merely English proficien- 
cy. To foster this educational objective and to 
promote racial and ethnic integration, the legisla- 
tion stipulated that 

[wjherc possible, classes in programs of 
developmental bilingual education shall be 
comprised of approximately equal numbers 
of students whose native language is English 
and limited English proficient students 
whose native language is the second lan- 
guage of instruction and study in the 
programs. 

In its original form, H.R. 5231 did not authorize 
Title VII support for monolingual Engl.sh-Jan- 
guage instructional programs. Accordingly, the ad* 
ministration voiced opposition to the bill. 

As a compromise, a seventh type of instructional 
program. Special Alternative Instructional 
Programs (SA1P), was authorized. Like TBE 
programs, Special Alternative Instructional 
Programs must be designed to help LEP students 
achieve proficiency in English and to meet grade- 
promotion and graduation standards. Unlike TBE 
programs, these programs need not make any in- 
structional use of the LEP child's native language 
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Authorization for the Special Alternative I na- 
tional Programs was premised oo a new legisla- 
tive finding •that j Q some school districts 
establishment of bilingual education programs 
may be administratively impractical due to the 
presence of small numbers of students of a par- 
ticular native language <r because personnel who 
are qualified to provide bilingual instructional ser- 
vices are unavailable.* 

To prevent the administration from using the 
new monolingual program to divert resources 
from time-tested dual-language instructional 
programs, a formula was devised to control SAIP 
funding. Under the formula, four percent of the 
first $140 million of Ti'.le VII appropriations 
were reserved for SAIP. To encourage the ad- 
ministration to seek additional appropriations for 
the BEA, the formula also reserved 53 percent of 
all Title VII appropriations in excess of 5140 mil- 
lion for SAIP grants, subject to a 10 percent 
limitation of total Title VII funding. On October 
19, 1984, President Reagan signed the Education 
Amendments of 1984 as Public Law 98-511. 

Before the Education Department had developed 
regulations to implement the 1984 amendments to 
the BEA, Education Secretary Bell resigned and 
rtisident Reagan appointed William J. Bennett to 
be his successor. On September 26, 1985, in a 
speech to the Association for a Better New York, 
Secretary Bennett lashed out against federal bilin- 
gual education policy. Citing the high dropout 
rates of Hispanic students, Bennett termed the 
seventeen-year-old BEA a * failure/ The 
Secretary declared: 

This, then, is where we stand. After seven- 
teen years of federal involvement, and after 
$1-7 billion of federal funding, we have no 
evidence that the children whom we sought 
to help-that the children who deserve our 
help-have benefited 



He charged that federal bilingual education 
policy had "lost sight of the goal of learning 
English as the key to equal educational oppor- 
tunity* and had promoted native-language instruc- 
tion as "an emblem of cultural pride.* 

To •reform* federal bilingual education pro- 
grams anci policies, Bennett announced a three- 
part 'initiative.* FirsU the secretary promised that 
the Department <vouL* develop regulations to im 



plement the 1984 amendments to the BEA which 
would give preference to programs that moved 
children as quickly as possible from native-Iau- 
guage instruction to mainstream classes. Second, 
the secretary announced that the Department 
would notify all school districts which had 
adopted voluntary compliance plans based on the 
m Lau Guidelines* that they were frc* to 
renegotiate the plans with the Department's Of* 
ficc for Civil rJchts. Finally, the secretary an- 
nounced »aat the Department would push for the 
enactment of legislation removing all restrictions 
on Title V!I funding for English-only instruction- 
al programs. 

The following spring, the Senate Subcommittee 
on Education, Arts, and Humanities held a one- 
day hearing on S. 2256, which would have 
eliminated the 1984 formula applicable to TBE 
and SAIP funding. Most of the witnesses who tes- 
tified on S. 2256 opposed the legislation, and the 
bill did not receive further consideration in the 
99th Congress. 

The Education Department did not seek substan- 
tial increases in the Title VII appropriations 
above the $140 million level to set in motion the 
50 percent escalator provision contained in the 
compromise SAIP funding formula. Still, in fiscal 
year 1987, the Department was able to make 41 
SAIP grants serving almost ten thousand LEP stu- 
dents under the 4 percent minimum set-aside 
provided in the 1984 Amendments. 

Meanwhile, Secretary Bennett, and other top 
Department officials, continued to campaign for 
' ; he removal of all Title VII funding limirs on 
SAIP grants. They asserted that English-only in- 
iiroCtional programs were as likely to meet the 
educational needs of LEP students as were 
programs which made some instructional use of 
the LEP child's native language. 

Anticipating legislative action to reauthorize the 
BEA in 1987, House Education and Labor Com- 
mittee Chairman Augustus F. Hawkins asked the 
General Accounting Office (GAO) to review the 
administration's assertions regarding native lan- 
guage instruction in the light of contemporary re- 
search evidence. The GAO selected ten espcrts, 
five of whom had been nominated by department 
officials, or whose work had been cited by depart- 
ment officials in support of the administration's 
proposed bilingual education policies, to carry ou' 
this rev.ew. In March of 19«7, the GAO released 
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its report entitled "Bilingual Education: A New 
Look at the Research Evidence." 

The GAO repon contradicted the Department's 
position on native-language instruction. Only two 
of the ten experts agreed with the 
administration's assertion that native-language in- 
struction did not help LEP students become profl- 
cient in English. On the question of whether 
research evidence supported the use of native-lan- 
guage instruction to teach academic subjects other 
than English to LEP students, only three of the ex- 
perts responded ir the negative. Finally, seven of 
the ten GAO experts disagreed with the Education 
Department's assertions that monolingual- English 
instructional programs were as likely to meet the 
educational needs of LEP students as programs 
which offer some native-Icnguage instruction. 

Despite the GAO*s findings, the Department 
continued to push the administration's amend- 
ments as Congress worked on Title VII 
reauthorization legislation during 1987 and 1988. 
As in 1984, Congress struggled to achieve a bipar- 
tisan compromise to end the controversy. 

The August F. Hawkins-Robert T. Stafford 
Elementary and Secondary Education Improve- 
ment Act of 1988, signed as Public Law 100-297 
on April 28, 1988, reauthorized the BEA through 
fiscal year 1993. The Hawkins-Staf ford Act set a 
$200 million authorization limit on Title VII for 
fiscal year 1989 while providing an unlimited 
authorization of appropriations for fiscal year 
1990-1993. 

The Hawkins-Stafford Act authorizes the 
secretary to reserve up to ?V percent of all 
program grant funds for SAIP. At the same time, 
the Act requires the secretary to reserve at least 
-75 percent of all grant f sads for TBE 
programs. With respecUO grants for the other 
four types of Title VII instructional programs- 
Developmental Bilingual Education, Programs of 
Academic faccellence, Family English Literacy, 
asd Programs for Special Populations-the Act 
provides they may be funded from either the 25 
percent permissive set-aside for SAIP or the man- 
datory 75 perceat reservation for TBE Finally, 
the Act states that the new funding reservations 
shall not result ia "changing the terms, condi- 
tions, aad negotiated levels of any grant awarded 
in fiscal year 1987* for the life of the grant. 



Senate Labor and Human Resources Committee 
Chairman, Edward M. Kennedy, the chief ar- 
chitect of the final compromise Title VII funding 
provisions, explained their intent: 

Inclusion of the Senate bill's new funding reser- 
vations in HR. 5 accommodates the Education 
Department's quest for greater funding 
flexibility without mandating increased spend- 
ing for monolingual instructional programs. 
This enhanced funding flexibility should be ex- 
ercised in a responsible fashion, and I urge both 
the Department of Education and my colleagues 
on the Senate and House Appropriations Com- 
mittees to allocate nonrcserved funds to those 
part A programs, which, on the basis of objec- 
tive program evaluation and research data, are 
shown to be roost effective in helping limited- 
English-proficient students achieve academic 
success. In this regard, I am troubled by the 
fact that the Department of Education currently 
provides only two grants, amounting to less 
than one-quarter of 1 percent of all part A grant 
funds, for two-way developmental bilingual 
education programs. Locally funded two-way 
bilingual education programs have proven effec- 
tive in meeting the second-language learning 
needs of both 1: mi ted-English-profi cient stu- 
dents and monolingual-English students in a 
positive, integrated educational environment. 
These include several two-way bilingual 
programs in my own stile. . . . Programs like 
these deserve additional Federal support, sup- 
port made possible under the bill's new funding 
reservations. 

fhe flexible Title VII funding provisions set out 
in the Hawkins-Stafford Act provide a mechanism 
for ending, once and for all, destructive debate 
over the allocation of scarce resources among 
necessary programs. This mechanism should be 
used, thoughtfully and creatively, in developing 
its budget proposals for Title VII. Specifically, it 
is recommended that the Department propose in 
its next budget request to provide equal funding 
for Developmental Bilingual Education and Spe- 
cial Alternative Instructional Program grants the 
two instructional program alternatives to Transi- 
tional Bil ngual Education Transitional Bilingual 
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Education programs have also proven successful 
in meeting the distinctive educational needs of 
LEP students. As provided under the Hawkins- 
Stafford Act, it is recommended that such 
programs receive continued strong federal support. 

There arc local situations which render bilingual 
education programs for LEP students impractical. 
In such situations, LEP students need and deserve 
the kind of instruction supported by Special Alter- 
native Instructional Program grants. Developmen. 
la! Bilingual Education Programs, however, are 
more than simply an alternative to Transitional 
Bilingual Education programs. In communities 
scattered across the nation, locally-funded two- 
way developmental bilingual education programs 
ere helping students succeed academically while 
becoming proficient in two languages. " These 
programs promote ethnic integration, cross-cul- 
tural understanding, and respect for other human 
beings in ways that few other programs can. 
Their success, both academic and social, follows 
from their basic premise that a child's language 
represents a resource to be c- ^eloped and shared, 
never a 'problem" to be overcome. It is recom- 
mended that support for Developmental Bilingual 
Education programs should be treated as a lop 
civil rights and education priority. 

0» Federal civil rights efforts on behalf of 
tanguage-minority students since 1981 

As one of his first official acts, Education 
Secretary, T. K Bell, announced on February 2, 
1981 that the Department of Education was for- 
mally withdrawing the Carter administration's 
Notice of Proposed Rulemaking (NRPM) respect- 
ing the Title VI responsibilities of federally-as- 
sisted schools serving language-minority students. 
Characterizing the August 5, 1980 NPRM as 
'harsh, inflexible, burdensome, unworkable, and 
incredibly costly," Secretary Bell promised ihat 
the Department would * protect the rights of 
children who do not speak English well," but 
would do so by 'permitting school districts to use 
any way [educational programj that has proven to 
be successful.* The secretary provided no details 
about the Department's new approach to Title VI 
enforcement. 

Soon thereafter, educational Naders expressed 
concern to Secretary Bell that his announcement 
could be misinterpreted by school officials as sig 
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naling the Department's loss of interest in civil 
rights enforcement. The secretary responded by 
sending a two paragraph memorandum to chief 
state school officers on March 30, 1981. "The 
fact that the Lau Regulations were withdrawn as 
the first in a series of actions that we hope to take 
in our program of deregulation should not be con- 
strued as an intent on our part to not carry out the 
responsibilities that we have to assist and en- 
courage full compliance with the civil rights of 
children with limited-English-proficiency," Bell 
wrote. Noting that he was scheduled to meet with 
the chief stale school officers in June, Secretary 
Bell's memorandum concluded' 

In the meantime, we would urge you to en- 
courage local education agencies to be cog 
iuzar.1 of the law and their responsibilities 
As you know, many of the rigid require- 
ments and rules emerge from a failure to 
take appropriate action to comply with re- 
quirements of law. As we work together, 
perhaps we can persuade our colleagues 
from this eventuality with respect to their 
obligations under Lau v. Nichols. 



Secretary Bell appointed his Under Secretary, 
Bill Clohan, to lead the Department's efforts to 
develop a flexible, yet effective, Title VI policy 
to protect the rights of limilcd-English-proficient 
language-minority students. Clohan, in turn, 
asked OCR to prepare a discussion memorandum 
covenng the basic issues associated with the 
Department's Title VI Lau enforcemert policy. 

In July 1981, Assistant Secretary for Civil Righis, 
Clarence Thomas, sent Clohan a comprehensive 
memorandum on Title VI Ll.u enforcement The 
memorandum reviewed the history of federal 
policy regarding language-based discrimination, 
analyzed the problem of language discrimination 
and its regulatory implications, reviewed alterna- 
tive Lau enforcement policies, and outlined 
OCR's proposed enforcement policies and inves- 
tigative procedures. 

The OCR memorandum to Clohan emphasized 
the distinctive nature of language discrimination. 
Despite these general similarities (to other 
forms of illegal discn mi nation, for example, 
race and sex], discrimination against language- 
mi nonty students differs from other forms of il- 
legal discrimination in a significant respect. An 
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individual's race, sex, or religion arc education- 
ally irrelevant characteristics. An individual's 
language is an educationally relevant charac- 
teristic, however, because language is the 
vehicle through which the school communicates 
to students. Thus race, sex, and religious dls 
crimination occur when ;chooI officials treal V. 
dividuals differently because of an 
educationally-irrelevant characteristic. Lan- 
guage cSscrimination, on the other hand, occurs 
when school officials ignore an educationally- 
relevant individual characteristic ••language, 
and treat non -English -speaking students in the 
same mower as they treal English-speaking stu- 
dents. This distinction was the crux of the 
Court's decision in Lau. 

Moreover, the remedy for language discrimina- 
tion is fundamentally different than the remedy 
for race or sex discrimination. To cure these lat- 
ter forms of discrimination, school officials 
must reform their policies and procedures to 
eliminate consideration of educationally -ir- 
relevant student characteristics. In most cases, 
school officials do not need to establish new 
educational programs for minorities and 
women, but rather must insure that minorities 
and women have access to and participate in 
the educational programs they generally offer 
To cure a Lau violation, school officials must 
adjust their policies and procedures to lake into 
account an educationally-relevant student 
characteristic--thc language skill needs of non- 
English-speaking students. In most cases, 
school officials need to establish a special 
educational program for language- minority stu- 
dents to remedy a L*u violation. 

In OCR'sview, the distinctive i jiure of language- 
based discrimination had two majc consequences 
for federal avil rights enforcement policy. "First, 
the detection and elimination of language -based 
discrimination requires the federal government to 
examine a school district's substantive education- 
al program to a degree that is usually not required 
in other civil rights areas* Second, there is a 
•seemingly unlimited number of relevant vari- 
ables [pertaining to both students and school dis- 
tricts] which must be taken into account in 
determining whether a school district is providing 
equal educational opportunities to language- 
minority students* As t result of these consequen- 
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ces. OCR concluded that "an effective and 
reasonable Lau compliance policy cannot be 
reduced to a mechanistic compliance formula.* 
Accordingly, Assistant Secretary Thomas argued 
that the Department should not attempt to develop 
detailed Tilie VI Lau compliance standards as the 
Carter administration had tried in the ill-fated 
NPRM. *The complexities associated with the 
provision of equal educational opportunities to 
limiled-English-proficienl national-origin 
minority- students," he wrote, *seem to preclude- 
both practically and politically-formulation of 
detailed substantive Title VII Lau compliance 
standards.* 

The OCR memorandum proposed that the De- 
partment adopt a "flexible 'facts and circum- 
stances' approach for determining whether a 
school distnci has taken the appropriate steps to 
insure that language-minority students receive 
equal educational opportunities. "The memoran- 
dum stated: 

The compliance standard or lest would be 
whether the steps taken by a school district are 
calculated to be effective and arc reasonable in 
light of student needs and district resources Un- 
like the withdrawn NPRM and the "Lau 
Remedies* this enforcement approach would 
not be premised on the assumption that any one 
instructional methodology or service is legally 
or educationally preferable. Because of this 
fad, the general Lau enforcement approach 
proposed herein would not in necessarily inter- 
fere with the authority of local school districts 
to control their educational programs 

Tne disadvantage of OCR's proposed Lau enforce- 
ment approach, Thomas conceded, 

... is that it requires the exercise of con- 
siderable judgment and discretion. This disad- 
vantage is an inevitable concomitant of the 
flexibility and nonprescripliveness inherent in 
such an approach. 

Nevertheless, with appropriate "OCR staff train- 
ing, headquarters monitonng of Lau investiga- 
tions and compliance reviews, and secretarial 
review of all proposed findings of noncom- 
pliance," Assistant Secretary Thomas argued, 
OCR's proposed Lau enforcement approach 
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"could be implemented so as to fulfill the 
secretary's commitment to reasonable and effec- 
tive civil rights enforcement.* 

Following receipt of the July 1981 OCR memo- 
randum, ih* Department's General Counsel, 
Daniel Oliver, raised questions about the continu- 
ing validity of an •effects test* to identify dis- 
crimination under Title VI such as that approved 
in Lau. Oliver argued that the Department should 
not adopt a Lau enforcement policy barring unin- 
tentional discrimination. In support of his posi- 
tion, General Counsel Oliver cited post -Id u court 
decisions holding that discrimination must be in- 
tentional before it violates Title VI and dicta 
from Supreme Court decisions questioning the 
'continuing vitality of Lau* 

Assistant Secretary Thomas countered the 
General Counsel's argument against following 
Lau by sending the Under Secretary a 26- page 
legal analysis OCR staff had prepared on the 
issue. In the cover memorandum, Thomas con- 
cluded that: 

the Department has the legal authority under 
Tjtle VI to require federally assisted school dis- 
tricts to 'provide special instructional services 
lo limited- English proficient national origin 
minority students ... and that (he General 
Counsel's contrary views are not well 
developed or legally supported 

Under Secretary Clohan agreed with OCR. m \ 
do not believe we should in effect overrule the 
Lau case prior to the Supreme Court overruling 
it* Accordingly, the under secretary directed both 
offices to develop Title VI guidelines applicable 
to language-minority students. Although the 
White House soon requested and received Mr. 
Cohan's resignation, his decision to uphold Lau 
was not overturned by the secretary or his succes- 
sor. 

While Education Secretary Bell sought not to 
attract public and congressional attention to OCR 
policy-making and enforcement activiues respect- 
ing language-minority students, his successor fol- 
lowed a different course. As discussed earlier, 
Secretary Bennett's high-profile 1985 New York 
speech on bilingual education attacked all aspects 
of federal bilingual education policy, including 



OCR activity. One of the three bilingual educa- 
tion •initiatives* Secretary Bennett announced in 
that speech was his invitation to local school dis- 
tricts to modify previously negotiated Lau com- 
pliance plans. 

OCR implemented Secretary Bennett's •initi- 
ative* later in the year by sending individual let- 
ters to the nearly five hundred school districts 
which had previously agreed to implement OCR- 
approved plans to remedy Title VI violations 
respecting language-minority students. The letters 
staled: 

This letter is to remind you that OCR policy for 
the past several years has been to allow school 
officials the flexibility to choose any education- 
al program that meets the educational needs of 
the language-minority students enrolled in their 
schools. In that regard, [addressee school dis- 
trict] has the option to modify any program pre- 
viously negotiated as part of the compliance 
agreement noted above, or to change from one 
type of program to another, as long as the dis- 
trict continues to meet the requirements of Title 
VI and to provide for the effective participauon 
of all language -minority students in the educa- 
tional programs it offers. 

OCR attached to the letter a copy of the May 
25, 1970 OCR memorandum cited in Lau and a 
new, seven-page memorandum outlining 'OCR's 
Title VI Language Minorily Compliance 
Proccdures.• OCR asked to be informed of any in- 
tended changes in the district's Lau plan, and 
promised to notify the district within ninety days 
as to whether the modifications complied with 
Title VI requirements. 

OCR's invitation drew little response, after five 
months, only fourteen schools had proposed 
modifications in the ^previously-approved Lau 
compliance plans. 22 The invitation did, however, 
attract the attention of the three Chairmen of 
House Subcommittees which share oversight 
responsibility for the Education Department's Of- 
fice for Civil Rights In a joint letter to Secretary 
Bennett, the three representatives requested com- 
prehensive data on OCR's past Title VI enforce- 
ment activities on behalf of language- minority 
students. 
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The data which OCR submitted to Congress 
provided evidence of a dramatic slackening of ef- 
fort to protect language- minority students after 
January 1981. An Education Week analysis of the 
data revealed that school districts were nine times 
less likely to be scheduled for a Title VI Lau 
review during the first five years of the Reagan 
administranon than they were in the preceding 
five years. 2 " Between 1976 and 1980,OCR ear- 
ned out Title VI Lau compliance reviews in 573 
school districts. In the first five years of the 
Reagan administration, however, only ninety-five 
Title VI Lau compliance reviews were conducted 
in sixty-six school districts. Monitoring visits to 
check on a school district's implementation of 
voluntary Liu plans also fell off sharply during 
this period 

The OCR data also reflected continuing dis- 
crimination against language- minority students. 
Despite the Department's utilization of flexible 
and permissive Title VI compliance standards, 
OCR found legal violations in 58 percent of the 
Lau-rclatcd investigations carried out since 
1981. 226 

Accordingly, it is rcconvnendtd that OCR and 
the Department recommit the federal government 
to protecting the civil rights of limited-English- 
proficient national-origin minority -group students. 
There should be a major increase in the number 
of OCR school district monitoring visits and com- 
pliance reviews. These monitoring visits and com- 
pliance reviews should be targeted on, but not 
limited to, districts which OCR survey data and 
other public information indicate are likely to be 
in noncompliance wiUi the requirements of Title 
VI. At the same time, OCR must expand outreach 
efforts to inform both school officials and the 
parents of language-minority students of their 
responsibilities and rights under law. 

In addition, while the Department has with- 
drawn proposed compliance standards and pre- 
vious Lau guidelines, it has not officially 
promulgated new guidelines and standards* 
School personnel and parents both need, and 
deserve, federal guidance in this critical and com- 
plex civil rights area. It is thus recommended that 
OCR and the Department act quickly to provide 
legally and educationally sound guidance concern- 
ing the Title VI responsibilities of schools serving 



limited-English-proficient students. This guidance 
can be provided through new regulations of 
general applicability, through a public reporting 
service of OCR individual case- determinations, or 
i combination of both. 

With respect to ensuring equal educational op- 
portunity forlimited-Engli:h-proficicnt students, 
as in the other areas discusted in this analysis, 
the Department and OCR have failed to fulfill 
their responsibilities over the last eight years. Im- 
plementation of the recommendations suggested 
in this analysis is critical to provide for effective 
protection of civil rights and equal educational op- 
portunity for America's school children. 
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IV. Summary of Recommenda- 
tions 



A. The Civil Rights Division 



1. Initiation of new cases 

The Division should significantly increase its ef- 
forts lo investigate and file new cases lo combat 
the continuing problems of school segregation 
and inequality of educational opportunity, focus- 
ing its efforts on cases attempting to.achieve 
metropolitan-wide desegregation and to pursue 
the link between segregated housing and 
segregated schools. 

2. Seeking remedies for illegal segregation 
and denial of educational opportunities 

a. Opposition to use of mandatory student 
reassignment plans 



The Division should end its rigid opposition to 
the use of mandatory transportation as a remedy 
in school desegregation cases, and should return 
10 ?[ CVioui P° ,ic y of considering the use of al! 
available remedies and of supporting rc |ief which 
would be most effective in inavidual cases. 



b. Reliance on purely voluntary measures 
•nd opposition to enforceable relief 



The Division should employ magnet schools and 
other voluntary desegregation methods, both in 
settling and litigating cases, only where they arc 
part of an overall desegregation effort including 
effective enforcement or backup measures and 
will not impair educational opportunities of 
children in nonmagnet schools. Division policy 
should seek to effectuate the principle established 
by the Supreme Court that affirmative steps must 
be taken to eliminate school segregation and its ef- 



*t,g (b g au , 

iccls to the maximum extent possible. 
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c. Refusal to seek end opposition to neces- 
sary funding (or effective desegregation and 
equality of educational opportunity 

The Division in d the entire federal government 
should support the provision of funding necessary 
for magnet schools and other voluntary desegrega- 
tion programs and for compensatory and remedial 
education programs. In particular, the Division 
should seek and support remedies pursuant to Mil- 
liken v. Bradley, 433 US. 267 (1977), to require 
State governments to help fund magnet, compen- 
satory, and remedial programs to assist in remedy- 
ing the vestiges of segregation. 

d. Refusal to seek systemwide remedies 

The Division should Jcek systemwide relief in 
desegregation cases in accordance with Ktyts v 
School District No. J, 413 U.S. 189 (1973), and 
should fully utilize the principles of Keyes in in* 
hi a ting and conducting school desegregation litiga- 
tion. 



t. Reversal of opposition to tax 
exemptions for discriminatory private schools 

The Division should support methods at the 
State, local, and federal level to combat dis- 
crimination by private schools and to prevent the 
use of private schools to avoid desegregation, in- 
cluding requesting court orders in desegregation 
cases litigated by the Division. 



3. Termination of litigation: the issue of 
unitary status 

The Division should adhere to the principle that 
a school district can be declared unitary only if it 
has actually eiimin« r ed all vesugts of segregation 
to the maximum & .at practicable, including 
harmful education and reside. ial segregative ef 
fects of school segregation. In -Jdition, the 
Division should return to its previous practice of 
not initiating attempts to have a school district 
declared unitary and thus dismiss desegration 
claims against it. The Division should consul*. 
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specifically with OCR and all parties to a case 
before deciding what position to take with respect 
to a request to declare a district unitary, or dis- 
miss a case, and should not support such a re- 
quest where there are recent or unresolved 
complaints of discrimination or vestiges of 
segregation which can be elimiated by further ac- 
tion. Where cases are to be dismissed, the 
Division should explore the possibility of keeping 
in place injunctions which prohibit future dis- 
crimination, or call for the continuation of 
desegregation plans when necessary. The Division 
should also support the principle that where an in* 
junction calling for desegregation has been 
entered, the defendant must bear the burden of 
proving changed circumstances sufficient to jus- 
tify modifying or eliminating the injuction 



B. The Department of Education ind the 
Office of Civil Rights 



L Processing of complaints 

OCR should seek to expend properly all funds 
appropriated for its enforcement activities and re- 
quest additional funding as necessary. OCR 
should institute additional monitoring and develop 
guidelines to avoid improperly suspending or 
delaying the processing of OCR complaints and 
help promote compliance with the Mams 
timeframes. This may include modifying or 
providing additional flexibility in meeting such 
timeframes in some types of cases, such as com- 
plex, multi-issue, multiparty cases. Any changes 
in the Adams timeframes should be accomplished 
through notice-and* comment rulemaking by the 
Department. Efforts should also be made to im- 
prove the efficiency of case processing where pos- 
sible without compromising quality. OCR should 
promulgate and distribute policy directives on 
civil nghts enforcement issues on a timely basis, 
consistent with applicable law, to OCR regional 
offices and the general public. In addition, OCR 
should analyze and develop proposals for possible 
joint OCR-state handling of individual complaints 
now processed by OCR. 



Chapie/ VII 



ERLC 



285 



281 



Z Initiating and conducting compliance 
reviews 



OCR should return to the methodology used 
prior to 1984 to its vocational and civil rights sur- 
veys, and determine whether a comprehensive na- 
tional resurvey is needed for 1990. In conjunction 
with improving the complaint investigation 
process, OCR should also seek to develop 
methods to increase (he number and role of com. 
pliancc reviews as part of the OCR enforcement 
process. Selection of compliance review sites 
should be based on qualitative criteria such as 
OCR survey data rather than random selection. 
OCR should also remove restrictions on conduct* 
ing compliance reviews 0 f districts which are sub- 
ject to court or OCR-approved desegregation 
plans or have requested technical assistance from 
OCR, and should study other ways to help 
prevent potential conflicts between OCR's enfor. 
cement and technical assistance functions. OCR 
should also develop policies to use its authority 
under the federal magnet school assistance 
program to gather and evaluate data effectively to 
determine compliance with civil rights laws, in- 
cluding establishment of a policy to utilize an 'ef- 
fects test* in clearing districts to receive magnet 
funds. Compliance reviews should generally be 
systemwide rather than focusing on particular iso- 
lated programs. 



3. Obtaining relief for civil rights viola- 
tions 



OCR should develop and implement guidelines 
for its enforcement and settlement practices. 
These guidelines should focus on determining 
which types of enforcement should be used in par- 
ticular cases, avoiding delays when cases are 
referred to the Division, ensuring that settlements 
in cases where violations are found actually cor* 
reel violations, prohibiting reliance on assurances 
of good faith or future actions in settlements 
without effective monitoring to ensure actual per* 
formance, and ensuring that resolution of cases 
prior to the issuance of findings is in accord with 
applicable laws and regulations. OCR should 
abolish the use of 'violation corrected* Letters of 
Findings and return to its prior practice of issuing 



Letters of Findings with findings of Uct and con- 
clusions of law before negotiating corrective ac« 
lion. OCR should also return the quality 
assurance program to the national level to per- 
form its previous functions of assessing the 
quality of OCR work and assuring consistent im- 
plementation of policy. 



4. Remedying in-school segregation 

OCR should focus its attention on the issue of 
in-school segregation, particularly in formerly 
segregated school districts. OCR ihould consider 
sponsoring general research into particular types 
of tests used by multiple school districts to assign 
students to classes as to which concerns have 
been raised of discrimination of minorities, which 
can be used to help identify and take action with 
respect to districts with problems of in-school 
segregation. 



5. ^ Enforcing prohibitions against sex dis- 
crimination 



OCR should once again aggressively enforce 
complaints of sex discrimination, and should 
develop uniform guidelines to be sent to each 
regional office concerning the processing of dif* 
ferent types of complaints of sex discrimination. 
OCR should also establish a more comprehensive 
monitoring procedure to ensure that school dis- 
tricts which have violated Title IX in the past 
have actually corrected their procedures so that 
they are in compliance with Title IX at the time 
of any settlement agreement, and so that they 
remain in compliance thereafter. As part of what 
should become a comprehensive monitoring sys* 
tern, OCR should require that districts collect and 
maintain information on the nature and extent of 
sex equity activities, and OCR should analyze 
which activities prove most successful. OCR 
should also resume its practice of broad audits of 
educational institutions suspected of discrimina- 
tion. This should include analyses of tests which 
appear to severely impede academie opportunities 
for female students. The Department should ac- 
tively promote the development and dissemination ^ 



Chapter VII 



ERLC 



288 . ^ 



282 



of model sex equity programs, such as programs 
to improve voluntary compliance with Title IX, 
and increased funding should be provided for the 
Women's Educational Equity Act and other initia* 
tives to combat sex discrimination in education. 



6. Ensuring equal educational opportunity 
for United English proficient students 

The Department of Education should take steps 
to improve federal counts, estimates, and projec* 
tions of the language* minority and LEP student 
populations. The Department should avail itself of 
all pertinent federal data as well as statistics 
gathered by state aid local agencies. In analyzing 
these data, the Department should utilize the ser- 
vices of individuals with professional expertise in 
the demography of American language-minority 
populations. 

The Department of Education should seek sig- 
nificant additional appropriations for Bilingual 
Education Act programs. Its 1989-90 budget re* 
quest should seek to restore such funding to fiscal 
year 1980-81 levels adjusted for inflation. Subse* 
quent budget requests should provide for sus* 
tained real growth in the federal bilingual 
education program. 

The Department should propose in its next bud- 
get request to provide equal funding for Develop- 
mental Bilingual Education and Special 
Alternative Instructional Program grants, the two 
instructional program alternatives to Transitional 
Bilingual Education, which should also receive 
continued strong federal support. Expanded sup- 
port for Developmental Bilingual Education 
programs should be treated as a lop civil rights 
and education priority. 

OCR and the Department should recommit the 
federal government to protecting the civil rights 
of limiled-English'proficient national*origin 
minority students. There should be a major in* 
crease in the number of OCR school district 
monitoring visits, and they should be targeted on, 
but not limited to, districts which OCR survey 
, data and other public information indicate are like* 
ly.to be in noncompliance with the requirements 
of Title VI. At the same time, OCR must expand 
outreach efforts to inform both school officials 
and the parents of Ianguage*minority students of 
their responsibilities And rights under law. OCR 



and the Department should act quickly to provide 
legally and educationally sound guidance concern- 
ing the Title VI responsibilities of schools serving 
limiled-English-proficient students. This guidance 
can be provided through new regulations of 
general applicability, through a public reporting 
service of OCR individual case determinations, or 
a combination of both. 
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Mr. Lyons. Chairman, on Wednesday— Chairman Hawkins, Mr. 
Payne and Mr. Haves, thank you very much for holding this hear- 
ing during a holiday recess. It is important because there is no 
time to recess in the struggle for equal educational opportunities. 
The truism that justice delayed is justice denied applies with spe- 
cial lorce to children and their rights to learn. 

Nineteen years ago che Office for Civil Rights decided to pursue 
equal educational opportunities for language minority national 
origin students. These are students who come to school speaking a 
language other than English. They are of many rac^s— Caucasian, 
black, Indian. They all share one thing in common, that they don't 
know English and they have another language. 

At that time the Office for Civil Rights issued a memorandum, 
and I think it is important— K iot mentioned the bipartisan tradi- 
tion that we once had in this country for civil rights enforcement 
and it was a Republican administration that issued a memorandum 
on May 25, 1970, that outlined the responsibilities of school dis- 
tricts serving language minority children. Those responsibilities, it 
would seem on the face of that memorandum, were so clear that 
they would be undeniable. 

Number one, where inability to speak and understand the Eng- 
lish language excludes national origin minority children from effec- 
tive participation in the educational programs offered by a school 
district, the district must take affirmative steps to rectify the lan- 
guage deficiency in order to open its instructional program to these 
students. 

Two, even more obvious, school districts must not assign national 
origin minority group students to classes for the mentally retarded 
on the basis of criteria which essentially measure or evaluate Eng- 
lish language skills, nor may they deny them access to college pre- 
paratory courses on the basis directly related to the schools failure 
to inculcate English language skills. 

Three, any ability grouping or tracking system employed by the 
school district to deal with special needs of national origin lan- 
guage minority students must be designed to actually meet such 
needs as soon as possible and must not operate as a dead end or 
permanent tract. 

Number four, school districts have the responsibility to adequate- 
ly notify national origin minority group parents of school activities 
which are called to the attention of other parents. 

Nineteen years ago that was promulgated as policy. Five years 
later the United States Supreme n ourt in the only case ever ren- 
dered by that body regarding the eights of language minority, na- 
tional origin minority students upheld this policy of the Office for 
Uyil Rights. It was a unanimous decision of the Supreme Court. 

Mr. Justice Douglas writing for the court again followed what 
would appear to be very simple straightforward logic. He stated, 
under these state-approved standards, referring to standards of the 
State of California, there is no equality of treatment merely by pro- 
viding facilities, text books, teachers and curriculum for students 
who do not understand English are effectively foreclosed from any 
meaningful education. 

He went on to say that basic English skills are at the very core 
of what these public schools teach. Imposition of a requirement 
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that before a child can effectively participate in the educational 
program he must have already acquired these basic skills is to 
make a mockery of public education. 

We know that tho^e who do not understand English are certain 
to find their classroom experience wholly incomprehensible and in 
no way meaningful. 

We have departed in the last decade from a commitment to 
meeting the needs of language minority students and ironically, 
our departure from the commitment has occurred when the need 
for the commitment is greater than ever. 

Half of the children last /ear that entered the New York City 
public schools and the LA unified school district, lo mention the 
largest two school districts in the country, came to school speaking 
a language other than English and they were limited in their Eng- 
lish language proficiency. These students had all the needs of every 
other group of students in the country. 

In addition to being language minority children, some are gifted 
and talented. Others are handicapped and have special needs. A 
majority of these students are poor. Their parents themselves in 
most cases lack extensive formal education or effective formal edu- 
cation in many cases becaus . as language minority Americans they 
too were the victims of prior discrimination. 

In working with the Citiz ns' Commission on civil rights and in 
reviewing the excellent staf report prepared by this committee, it 
is very clear that of all th • nonpriorities of the Office for Civil 
Rights, the lowest nonprioriiy is protecting the rights of language 
minority students, even though as I said, this is the fastest growing 
student population in the co: ntry. 

It is ironic because Secre;ary of Education Bell when he took 
office withdrew some appn priated regulations under Title VI to 
implement the law decision. He made a vow and it was oi.e of his 
most public actions in the a ea of civil rights certainly under Title 
VI. He made the promise o protect the rights of students who 
don't speak English well, bat he promised flexibility in the way 
that was to be achie /ed by allowing school districts to pursue any 
method that is proven successful. 

If that had even been done, I would not be here today telling you 
this sad story. In point of ft.ct, it never was done. Your own staff 
report says that the smalle t number of complaint investigations, 
the smallest number of compliance reviews, less than three per- 
cent, have focused on national origin discrimination against lan- 
guage minority students. 

Rather than belabor the problems, let me make a few re. emen- 
dations of how we might move ahead together in securing greater 
opportunities for this fast growing segment of our student popula- 
tion. 

Number one, and this doesn't just go to OCR, I recognize this is 
the full Education and Labor Committee and I think it is relevant 
to you, although it v/ould be more direct to the Appropriations 
Committee, we nave to do something to rechannel Fedeial aid or to 
expand Federal aid in terms of those in the greatest needs. Specifi- 
cally, we have seen a decline in the Federal assistance available to 
help school districts do a good job in educating language minority 
students, a decline by almost 50 percent. 
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What we have also seen is a growing imbalance, because during 
the same 10 year period aid to bilingual education and English as a 
second language education has effectively been cut by over half, 
meanwhile increases have been made in other Federal education 
programs. 

For example, education of the Handicapped Act — and I am not 
suggesting that we are spending one penny too much under the 
education of the Handicapped Act— but let me bring to you a prob- 
lem that is constantly brought to my attention when I visit school 
districts, and I find Haitian, Hispanic, and Asian students in spe- 
cial education classes. These classes are for the mentally retarded 
or learning disabled and in talking to school administrators they 
admit these students who have normal intellectual capacity. They 
are not mentally retarded. They simply speak a language that the 
school is unprepared to teach in and to work with their parents in 
that language. 

It is a horrendous problem. It is sort of like a perverted twist on 
a concern that this committee had many years ago that Federal 
dollars follow a child when the child is part of a desegregation pro- 
gram under Title I at that time, now Chapter L 

What we are seeing is children chasing money because there is 
money available under the education of the Handicapped Act and 
there is not money available under the Bilingual Education Act. 
These children are being stigmatized by being classified as mental- 
ly retarded and they are not being provided the services that they 
need or deserve. That is a violation of Title VI and a violation of 
Section 504. 

Number two, especially for this population we cannot rely upon 
a complaint system exclusively or even heavily. Compliance re- 
views are so tremendously important for a lot of reasons. Language 
minority parents— and they are limited in their English proficiency 
in 99 percent of the cases or their children wouldn t. be— face, first 
of all, a language barrier in filing complaints and in recognizing 
their rights. 

Second, some of these parents are not documented citizens but 
their children have according to the Supreme Court of the United 
States a right to education, they also have a right to an equal edu- 
cational opportunity. 

I think it would be folly to suggest that parents who themselves 
are in jeopardy of being put out of this country should be the ones 
to come forward to complain when the civil rights of their children 
are being violated. 

Number three, it seems to me that we need to have not only ad- 
herence to time frames but these time frames have to be realistic 
and these are very difficult cases. Therefore, there ought to be 
some realistic time frames, especially in language minority compli- 
ance reviews. 

I think it would be helpful if OCR would begin to report its deci- 
sions in cases. We have waited eight years to find out that nothing 
has been happening. If case decisions were reported regularly we 
could not only determine the level and the volume of activity, we 
could also determine the appropriateness and correctness of that 
activity. 

Thank you. 
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Chairman Owens. Thank you, 

I want to thank all the panelists. I will yield to Mr. Payne for 
the first questions— he just left. He has a 3:00 o'clock appointment 
so I wanted to give him an opportunity to ask the first questions 
but since he stepped out, I will begin by asking what do you think 
some other alternative ways of having the intent of Congress car- 
ried out might be? None of you mentioned the legal services offices 
out there. They have been harassed by the previous Administration 
and are not being treated much better by this Administration but 
they are out there and funded to handle some of these cases. 

Are they of any great help? Should we appropriate funding advo- 
cate groups of another kind in order to get the law enforced, have 
the OCR put on the spot, OCR watch groups? Are there any alter- 
natives you would like to appropriate for accomplishing the greater 
enforcement of the civil rights laws? 

Mr. Chavkin. I think the answer to that question at least from 
the perspective of persons with disabilities may be a little different 
from a Title VI and Title IX perspectives. Let me explain why. 

First with regard to the increased availability of legal resources, 
one of the networks that exists besides the legal services programs 
is the network of protection and advocacy programs. That is a very 
critical resource for lots of families. It obviously needs more money 
as does the legal services corporation. Surveys indicate that most 
protection and advocacy programs which are designed to protect 
the rights of persons with developmental disabilities only can serve 
about one in 10 of the people who need legal services. The reason 
why I think it is a little different for persons with disabilities ib 
that one of the major gaps that exists is the legal standard that 
should be applied and it leaves the courts to which legal recourse 
would be sought very much adrift. 

There is much better guidance with regard to Title VI enforce- 
ment for example than there is with regard to Section 504 and one 
specific example may highlight that. 
Chairman Owens. Wa heard just the opposite this morning. 
Mr. Chavkin. I know that that view has been expressed. Let me 
give you a specific example. The whole Education for the Handi- 
capped Act is structured around the idea of a free appropriate 
public education. 

What does the word appropriate mean? When the Supreme 
Oourt got to consider that with absolutely no guidance from the 
Uttice for Civil Rights or the Department of Education generally, 
they came up with that an appropriate educational program is one 
that yields some benefit for the children involved. I don't believe 
that this committee is really satisfied with that formulation. 

The alternative is to say that they ought to be entitled to an 
equal opportunity to realize their maximum potential to that en- 
joyed by children without disabilities. That is the formulation that 
exists under some state laws that go beyond the Federal standard. 

If that were the standard, then children would have to be provid- 
ed with all the services they really need. At present, we know that 
in terms of related services, kids are getting about 40 percent of 
the related service they need because services are being authorized 
not on the basis of what the child needs but on the basis of what 
resources exist within that school system. 
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Jim talked about children being improperly classified and placed 
on special education programs to get services. Aside from the un- 
fortunate and illegal action there, they are in for a rude awakening 
when they get in and find that the services that these well inten- 
tioned teachers thought they were going to get are not going to be 
provided. They are going to be placed in large classrooms, in 
unduly restricted environments and they are not going to get the 
specific services that would enable them to realize their potential. 
So availability of increased legal assistance would be of benefit, but 
without additional policy guidance and in the absence of policy 
guidance by the executive agency the place to look for it is in the 
authorizing committees -with jurisdiction. 

Ms. Vargyas. I would like to support a lot of what David just 
said. I think that it is in no way limited to the disability situation. 
I think that those concerns lie across the board. I certainly think 
that increased legal services funding is important to enhance the 
ability of legal services, offices to adequately serve the population. 

Of course, the income eligibility of legal services will preclude 
varying parts of the populations that we are talking about because 
those eligibility levels are so very, very low. I think another 

Chairman Owens. None of you mentioned legal services? 

Ms. Vargyas. I think it is a very good question because clearly it 
is of a piece. I think in terms of expanding the legal services- 
small— there is another important issue because there is private 
enforcement of these statutes and because attorneys' fees are avail- 
able, there has been a number of problems and restrictive decisions 
in getting attorneys' fees to prevailing parties and I think that is 
an area to look at which would effectively enhance private enforce- 
ment. 

But I do think that there is certainly no getting away from the 
key importance of assuring the effective government enforcement. 
In fact, in principle one of the beauties of the enforcement schemes 
is this combined public/private scheme which exists out there in 
theory but not in actuality. The fact that various members of these 
populations for a variety of reasons can resort or should be able to 
resort to a government agency either through a complaint process 
or through a helping structure reliance on a compliance review 
process is in theory a powerful enhancement to the enforcement of 
these statutes which I think is so important to try to get into place. 

So I think that, like it or not, we need OCR. They are just not 
there. 

Mr. Mincberg. I would second that. With respect to legal serv- 
ices in particular the problem is not only funding but the general 
hostility that has been expressed under a previous Administration. 
Because of that there are some restrictions on legal services attor- 
neys in terms of the ability to bring class actions, for example. 

In order to enable legal services attorneys to do a better job in 
the civil rights areas some of those restrictions would have to be 
lifted. There would need to be more funding of backups which can 
help in researching and providing assistance to legal services attor- 
neys in the field on some of the broader issues. All that presup- 
poses a legal services board which is committed to pushing legal 
services aggressively on behalf of the poor people and in terms of 
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the two civil rights posts, we don't have a legal services board 
either, or nominees submitted. 

I think it is particularly interesting that it is those kinds of posi- 
tions that remain vacant as again we are about to enter the decade 
of the 1990's. I think what Ellen says about attorney fees statutes 
is worth considering and not only in attorneys fees but in trying to 
do something; about court decisions that may restrict the ability of 
private plaintiffs to enforce civil rights statutes. 

Fox example, I know there is a lot of discussion about that in the 
Title VII area going on right now, and I finally have to conclude 
again by saying what Ellen said, particularly now we do need OCR 
to be conducting compliance reviews, to be doing the sorts of things 
it ought to be doing and we hope there will be a kinder, gentler 
OCR as we proceed. 

Ms. Cantu. Originally there were legal services attorney work- 
ing on these issues, especially helping the language minority chil- 
dren. It has been a recent problem that they cannot because they 
are impact cases. They are class action cases. So I echo that testi- 
mony. They have been precluded in recent times from handling 
cases on behalf of children. They can't do it. They would love to, 
the talent is there but the restrictions are there as well. Alterna- 
tives,. I have to think in terms of analogies of what has happened 
when we have searched state agencies that don't want to enforce 
the laws that apply to protecting minority children. 

When we view the state agencies we do a couple of things. In 
terms of remedy we try to separate the technical assistance from 
the enforcement because it is two different attitudes that axe re- 
quired and tow mind sets. 

You can't coach someone and at the same time punish them. It is 
very difficult to do both things. So what we have asked states to do 
in Texas, California, and Illinois is we have tried to separate those 
functions, give them separate staff, separate tasks, separate objec- 
tives. 

That is one alternative that is possible. Another thing that we 
have done is that we have set expectations of the state agencies of 
what penalties can be applied to offenders and violators who break 
the civil rights laws and we escalate the penalties from advising 
and warning to actually cutting off funding. 

The highest penalty is you can no longer provide educational 
services to anybody. If you can't do it right for minority children, 
you can t do it right for anyone. We monitor how often those penal- 
ties are actually used. Have you ever used Denalty 3 against any- 
body and we require clear reports from the states as to whether 
that has ever happened. We also monitor carefully who they refer 
cases to because agencies tend to refer to each other even at the 
state level. We don t like it when they refer to someone and it be- 
comes a dead end so we monitor those very carefully. 

If there is an agency that is effective— in Texas the Accreditation 
Department for the State Education agency does come down on 
education agencies that fall below minimum standards. They come 
down on people that are effective in terms of actually closing down 
or threatening to shut down and they get results. 

Where an accreditation agency is more willing to be assertive, we 
don t mind when a problem is referred to them. That is another 
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analogy that we offer if you find yourself a model that is more ag- 
gressive about it and see if you can facilitate a referral to that 
agency. 

Mr. Lyons. I would like to offer a thought that picks up on a rec- 
ommendation of the staff report having to do with OCR, the agency 
responsible for enforcing Title VI providing technical assistance. It 
is clear from your report that there has been an increase in the 
alleged resources devoted to technical assistance. It raises problems 
that Norma has already brought to your attention of mixed mes- 
sages to both the recipients and beneficiaries of Federal financial 
aid. 

Let me suggest a very straight forward solution, that is in 1964 
when the Civil Rights Act was passed, Title VI was seen as the 
stick to bring about compliance, but included in that act was Title 
IV which was to be the carrot. 

The title of Title IV is Training and Technical Assistance. I 
found it amazing, hypocritical to say the least, that during the 
Reagan Administration the administration kept coming up to Con- 
gress and saying either reduce the funding for Title IV, the train- 
ing and technical assistance, or further, they asked that it be zero 
funded. You know, back in fiscal year 1980 before the Reagan Ad- 
ministration took office, Title IV was funded at $45.67 billion. 
Today it is funded at less than $24 million. 

That is not only a 50 percent cut in nominal terms, that is even 
more when you take the effects of inflation into account. 

There were people in the Department of Education that were 
hell bent on doing away with the training and technical assistance 
program for civil rights. One of their last acts was to completely 
reorganize the program. It covers race, sex and national origin dis- 
crimination. If you ask school districts that have, in fact, made an 
effort to serve students better in terms of eliminating racial, na- 
tional origin, or sex discrimination where they got the best help 
they will tell you it is Title IV centers, yet those programs have 
been eroded in a significant way at the same time that resources 
that should be applied to compliance reviews and complaint inves- 
tigations are allegedly going into technical assistance. 

If you need to earmark the money, if you need to put a cap on 
what kind of technical assistance OCR can do in terms of its 
budget, fine. The concomitant of that is make sure that those re- 
sources get to the best and true technical assistance providers, the 
Title IV centers. 

Chairman Owens. That comment relates to my final question. 
Do you think *here is any value in having a mass education, mass 
media program just to let people know that they still have certain 
rights and that OCR is still out there supposed to serve them, be- 
cause many have lost faith in the government and enforcement of 
laws and have put it away into their subconscious, and the next 
generation doesn't know about it 

Would there be any value in having that kind of program be- 
cause we have a constituency when you look at the disabled com- 
munities, 43 million people and you have the female constituency, 
at least half the population, you have the bilingual minority as 
well as the African American minority, when you add it all up you 
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have a majority of people who will benefit from enforcement of 
these laws. 

But you would never know it from the kind of testimony we have 
heard today and the kind of problems that the report is highlight- 
ing. So I just wonder would there be any value in just a massive 
reeducation program to let people know that they have rights and 
they should begin to apply pressure and become a political problem 
out there, that then everybody would know enough about the fact 
that something is wrong in order to have public officials respond to 
that need? In two or three words or less. 

Mr. Chavkin. Mr. Smith talked this morning about not being 
able to please everybody and the fact that there are two constituen- 
cies, the school systems on one side, the recipients of Federal finan- 
cial assistance, and for our focus the families that have children or 
adults with disabilities. 

To the extent that you empower our constituency, it is going to 
shift the focus of OCR. It is going to increase the level of account- 
ability. No question but that would be a critical element toward 
setting OCR back on its original mission. 

Chairman Owens. When we passed the laws we thought we em- 
powered the constituency. 

Mr. Chavkin. We now know better. 

Ms. Vargyas. I agree. Letting people know their rights is criti- 
cally important and in some areas if people understand their rights 
they may be able to achieve them without resort to a bureaucracy 
on an informal basis. 

We see that sometimes in gender cases, not some of the more dif- 
ficult emerging issues I have discussed, but where there are flat 
out violations of the regulations sometimes knowledge is all that 
you need. 

It can't hurt. 

Mr. Mincberg. Such a program should be directed at educating 
people on what their rights are, not telling people if you have a 
problem talk to OCR because before OCR can become the resort of 
people with trouble, there needs to be some improvement at OCR. 
The notion of educating citizens so they have a better grip of what 
their rights are, I agree would be beneficial. 

Chairman Owens. Thank you. 

Mr. Hawkins. 

Mr. Hawkins. May I by unanimous consent request that the 
statement made by Mr. Smith this morning as to the date of the 
submission of his report to us— he indicated December 15— inad- 
vertently— he meant to say January 15, 1990, rather than Decem- 
ber 15, and I would ask that that correction be made in the record. 

Chairman Owens. Without objection, so ordered. 

Mr. Hawkins. I wish to join you in commending the afternoon 
panel. I don't know where you got the morning panel from but you 
could have left it out. It would seem to me that we need to be a 
little more creative possibly in trying to deal with solutions to the 
problem. 

We have an administrative agency that obviously is not dointf its 
job, and bow you can transfer an administrative function into some 
kind of a statutory mandate to make sure it does what it is sup- 
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posed to do I guess is the question before this committee and before 
the Congress. 

Several suggestions, I think, have been made and deserve to be 
considered. I am not too optimistic that legal services is going to be 
a practical and viable solution. I think we run into grave difficul- 
ties for the same reason that OCR is not enforcing the law and that 
we would never be able to get anything through this Congress that 
we are a part of. But it seems to me that we may be able to relate 
in some way the function of the Office for Civil Rights to the en- 
forcement of Title IV, which will probably get some publicity, 
training and technical assistance, because we certainly aren't get- 
ting law enforcement. I am also struck by the idea that a memo- 
randum which was issued in 1970 pertaining to equal educational 
opportunities for language pupils may also be an opportunity. At 
first I had the idea that we could, through the appropriations proc- 
ess, put in some mandates for the use of the money which we give 
to the Office for Civil Rights. 

However, we may be prevented from doing that because of the 
lack of authorization. But if we could reintroduce a legislative pro- 
posal incorporating the memorandum verbatim that Mr. Lyons I 
think referred to, plus a mandate to reinstitute the semi-annual 
civil rights survey of school districts which I think the testimony 
indicated has been suspended or at least not been conducted, to 
mandate that survey to at least make available to the public. Put 
those into legislative proposals and take our chances on getting 
them through the Congress. It would be very difficult I would think 
for one to oppose the 1970 memorandum or— and the semi-annual 
civil rights survey and one or two other ideas, and take our 
chances on doing that. 

I think something like that will do more than trying to cajole or 
to engage in interesting communication with the Office for Civil 
Rights. We lost that contact with EEOC, we lost it with OFCCP 
and I suspect we are going to have a lot of continued dialogue 
which is nothing more than double talk and some of us getting 
very angry as I am, and losing patience with some of the witnesses. 
I would certainly commend this committee through you, Chairman 
Owens, for having taken the leadership to think in terms of some 
of these other possibilities. 

Recalling some of the witnesses we had this morning will still be 
continued I suppose. In another year they will still say if the same 
ones are there— I suspect we will have different characters to deal ' 
with. They will plead innocence or that they haven't been in office 
long enough to do the job and that will continue as it did with Mr. 
Lukas and Mr. Thomas and other civil rights agencies and all we 
will do is get a heart attack perhaps losing patience with them. 

I would hope that we can turn our thoughts to something more 
constructive as a means of doing it. I think the^vitnesses this after- 
noon have given us some wonderful suggestions to follow and I 
think we are going to have to look in that direction and perhaps on 
that basis I will be willing to volunteer my services as well. 

Thank you. 

Chairman Owens. Mr. Hayes. 

Mr. Hayes. Mr. Chairman, let me just again commend you and 
our chairman for pulling together this kind of hearing. I don't 
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know if we realize it-maybe from where I sit I have a different 
KBSE? 1 - Ut 1 566 a ^. denin g of gaps between the races 
SfrtSfflL™ T clt hS hl( : aso > which means w e don't have a lot 
of time to begin to put the pieces together which are going to bring 

some democracy here as well as to Eastern Europe 
A™' * 1S no t as bad-I say that, but when you have the Vir- 
ginia Beaches and the situation that we had in New York City and 
similar instances that occur in a city like Chicago, it is important 
what we discuss, here today. I don't recall in my seven years Mr 
Chairman, of being with you, having had a panel here, five out of 
six witnesses who are lawyers. 

I don't know whether that is good or bad, but I am willing to 
give you that recognition. The testimony which you have given us 

Wh™, V f r il de vf P . a ? d V6ry helpful t0 me - 14 & broad bakd too 
ihvtfcJi ?lwi#° U * dem ocracy, vou are talking about people with 
ftS 1 '"? 8 in ^ rms ? f tneir ^tting an education, women 
fhl nIapv^ 0 ^ Hispanics, bilingual education and and yes 
%5l "7^ e -K to ) ry t0 hold to eether what we agreed to 

and worked out in 1964 and that we find it moving away from us 
now, with support from elected officials. 
We have people running for public office with two or three differ- 

SrfSPSf ?H- in * heir ?°i keis . t0 flt the ethnic group that they 
might be talking to and that is certainly not the kind of unity we 
desire when we talk about civil rights. y 

n IJ US l Wa M t0 ,u Say that maybe this is a good beginning, maybe 
next year, Mr. Chairman, we won't be back rehashing. But I don't 
feel very optimistic, I will be very honest with you. 

that hE^tT* 8 ' ° ne „ f i nal questi0n 1 would like to ask and 
rf PhSS 2* f g i 6e WlH th e P«gram or policy or whatever it is 
wlHSf 6 P -u° solve some of ^e problems which you have high- 
g 1 S ed , 0 / P0SSlbly exacerbate them and make them worse? 
tJylA Mincberg Let me comment. One of the things that we 
2£5 Ssh m C Z l nS , commissi on report is that choice pro- 
S^S^SnH mSgne / s eh° o1 Programs can often lead to problems 
of resegregation or further division of children, so I think the 

2r2J&ffi lr J P J e8t,0n is % at i4 de Pends on how the programs 
£L « • nlste / ed ln a way directed positively toward civil Tights 
can bepoTittve 686 ^ C ° nteXt the part ° f other remedies, they 

Hi2rLl^f y Sre thr0Wn w[de . open and there isn't sensitivity to 
discrimination concerns experience has already shown that they 
can be very negative. J 

Chairman Owens. Any other comment? 
nno «f £ AVK i IN * W i th - reg i ard t0 Persons with disabilities, that is 
?£12it h £JJ e «?u *? ln the equation of choice that hasn't been 
thought about What we are beginning to see is increasing segrega- 
tion of persons with disabilities in terms of the sites to whichthey 
are sent and classrooms in which they are placed 

w n i;£ teSt - m °* ny 1 d - iscus 1 the Problem of what has been happen- 
rhiw* mains treaming that the likelihood is that unrestricted 
choice would only exacerbate the problems and result in discrimi- 
ffiSaSSX Persons with disabilities. Minorities are dispropor- 
tionately in the disabled population because of the impact of pover- 
ty increasing segregation. ^ po er 
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Chairman Owens. Mr. Chairman. 

Mr. Hawkins. In that connection, let's assume a handicapped 
person leaves a neighborhood school that has instituted prepara- 
tions for the handicapped, and has the facilities. That individual 
wants to enroll in a so-called choice school which is a magnet 
school, maybe because of the type of curriculum that is specialized 
in that school, and located in that particular site— would you 
assume that that receiving school was going to make the modifica- 
tions and be willing to accept that child? 

Mr. Chavkin. Our experience with regard to placement these 
days under the current patterns is that it will be a cold day in hell 
before that school accommodates the needs of that child. That in 
fact— this is one of those areas where Section 504 imposes a much 
greater than the Education of the Handicapped Act does. In theory 
that person with a handicap would have equal access to choice as 
well as any other child. 

What has happened now is under the EHA certain programs are 
placed in certain schools even though those children could be 
served in less restricted environments. 

So the kind of segregation of persons with disabilities and minor- 
ity persons that already is on the rise would only be exacerbated 
by increased Choice. 

Mr. Hawkins. Do you think imposing a condition on any receiv- 
ing school under a Choice proposal would be accepted by those who 
are advocating Choice? 

Mr. Chavkin. Imposing that kind of condition is a lot like requir- 
ing recipients of Federal financial assistance to comply with Title 
VI or Title IX or Section 504. It really gets back to the point that 
you raised before. That is, how do we go about achieving compli- 
ance? Imposing it as a condition is not going to mean anything 
unless that condition is enforced. 

While it is very important that additional money be placed in 
terms of voluntary technical assistance, as a former deputy direc 
tor of the Office for Civil Rights at Health and Human Services, I 
knew that we would never achieve widespread, voluntary compli- 
ance without the stick of mandatory enforcement later. 

To think that increasing funds under Title IV is going to solve 
the problem, I think, is a mistake. We have got to find some way of 
bringing this agency back to life because resorting to private en- 
forcement just is not a realistic tool to see to it that the stick of 
ultimate enforcement is going to be realized. 

In many ways, that is especially true with regard to persons with 
disabilities. If it is cheaper to not comply, local educational agen- 
cies, colleges, and universities are going to take the cheaper choice. 

There are too few resources to serve people as it is. If they can 
get away with it, they are going to do it. 

Mr. Lichtman. Choice has not been defined, as we all know. 
Some of us fear it means freedom of choice, which was an allusion, 
a deception rather than desegregation in the post-Brown period. 
There is a role for Choice. It applies especially in the case of lan- 
guage which has minor "cy children. The trouble is there Is no 
choice today. The parents of children who don't know Engli&ii have 
but one choice; that is to send them to English-only schools. 
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In most areas of the country, there is no choice. But, it is illusory 
%J • er A f re , as - A member of my board who is a native American 
was in Alaska and heard a speech to the native American educa- 

cn^fe>. S ^ Creta -7£ aVazOS - J I said > " What did vou think of the 
%?S£ He sa,d "Everybody agreed the part of the speech that 
focused on the problems of Indian education and how they must be 
resolved were elated." Then he started talking about choice, and he 
said there wasn't much reaction to that. 

Then again, if you live on an Indian reservation or live in the 
Alaskan Bush choice really is a meaningless, vapor-like concept, 
lhere is no choice. Physical geography bars whatever people are 

Httle?avea°t ° f Ch ° iCe fa th ° Se areaS * is another 

Ms. Canto. I would add that the voting rights consequences need 
to be considered. One of the ideas behind Choice is that the free 
market will prevail; ineffective schools will shut down. Ineffective 
schools are often defined as low resource schools with low perform- 
ing students on academic tests and standardized tests 

i can see a future where there will no longer be schools in minor- 
schooTdown because the free markst will have closed those 

The unempowered groups would have no choice but to attend 
neighborhood schools for the affluent. 

mJtSPJ 66 a £ Utl ! re u h ^ e the sch001 boards that ser v e those com- 
munities would also be dissolved. An Anglo, all-white school board 
would control, again giving the unempowered no choice. 

,vi^ Se !A futUre , ? here the information to make an effective 
choice would be available to the affluent, and the minorities would 
not have an informed choice. I have been an education attorney for 

J? ZTt ?-^ 1S10n L now are not bein S made, sadly, in the best in- 
terest of children They are being made on the basis of politics. 

o ™^ 0nS ° n ^ he r e t0 send ^ildren are being made on the socio- 
fZ ^u gr °" nd . °, f parents - Decisions are being made on conven- 
choices place to drop off mv kids - Th ose are not informed 

.JwT* s . ee r someone with a good conscience supporting Choice 
unless it is informed, unless it does take into account the reality 
Sf*3« People come from different socio-economic backgrounds. And 
it does take the voting rights consequences. Will we lose the repre- 

plaS? 0 / 1 f W u h , a ? e f0 J ug , ht for si nc e the passage of the Voting 
Kights Act on school boards because of Choice? 

Chairman Owens. Any further comments? 
M r A S pX ou . NG - Y? s -.As my colleagues have indicated, we, too, at the 
NAACP view this issue of Choice with tremendous reservation. It 
comes down to the basic fact of the illusory quality about the issue 
ot Choice as far as African-Americans are concerned. 

Chairman Owens. Thank you very much. 

I want to thank all the panelists. The hearing is now adjourned. 
(Whereupon, at 4:05 p.m., the committee was adjourned ] 
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The Honorable Augustus ?. Hawkins 
Chairs in 

Cosmittoo on Education and Labor 
2181 Raybum H.O.B. 
Washington, D.C. 20515 

Dear Mr. chairman: 

Unfortunately rv recess schedule and the contraction of the 
comittco's ft* day hearing to one day on Novenbor 28 prevented bo for 
testifing on H. Con. Res. 147 nov pending before your committee. 

Z have received a copy of testimony submitted to the committee for the 
record by Kr. Kenry Der. 

Kr. Der on page 3 quotes ne as saying that I as using H. Con. Res* 147 
" aa a vehicle to show that America has made a mistake cn affirmative 
action." Kr. Der is supposedly quoting fee at a question and answer 
session after a speech X, gave on Septenber 19, 1989. 1 have listened 
to a tape of that *vent. I did not sake the statement ascribe** t«? uc 
by Mr. Der. 

X did say that X ax opposed to all quotas and later in the sane answer 
X did use the words quoted by Mr. Der through "vehicle" but then said 
"to correct what ve consider to be a societal aistake on the part of 
the United States." Apparently Kr. Der equates quotas and affirmative 
action and cannot believe that others can distinguish between 
opposition to quotas and opposition to affirmative action. 

In fact X addressod the issue of affirmative action in an earlier 
answer in that question and answer session saying: "If affirmative 
action means that ve are going to help people from disadvantaged 
backgrounds and us are going to actually work with them to develop 
their skills so that they can progress, now, X think that's something 
wo should all support." Later In the stme answer X said: "Xf 
affirmative action, on the other hand, means that you are lowering 
standards for soae people on the basis of their race-- rather than 
trying to help a disadvantagr/d person build up his own skill so that 
he can reach those standards— well, then it's wrong." 
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The Honorable Augustus S\, Hawkins — Page 2 



Since Kr. Der's entire attack on ay position is based solely on this 
niaguote, his whole arguesent is unfounded. 

I request thefc this letter ba iaoluted in' the record of the Neveaber* 
28, 1839 hearing at the beginning of the statements for the record. 



Sincerely, 




Dana Rohrabachor 
Menber of Congress 



DR?glc 
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CORRECTED VISION CORRECTED VERSION CORRECTED VERSION 



Written Testimony 
of 

Henry Der, Executive Director 
Chinese for Aff inaative Action 
on behalf of the 
Asian American Task Force on University Admissions 
before 

House Committee on Education and Labor 
November 28, 1989 
Washington, D.c. 



Five years ago, concerned Asian American community leaders 
established the Asian American Task Force on University 
Admissions for the sole purpose of fighting against any form of 
racial discrimination against qualified Asian Americans in the 
university admission process. The Asian American Task Force has 
held numerous meetings with university officials and concerned 
students and their parents, has provided expert testimony before 
legislative bodies, and has had our views about university 
admission quotas printed and broadcast in the mass media. 

Earlier this year, Congressman Dana Rohrabacher introduced 
H.C.R. 147, calling on the U.S. Attorney General to investigate 
allegations of illegal racial discrimin*. ion in the admission 
policies of institutions of higher learnin*. and on the Secretary 
of Education through his office of Civil Rights to complete 
compliance reviews on admission policies at selected university 
and colleges. 

To a large extent, Congressman Rohrabacher looked to the 
results of the work of the Asian American Task Force to formulate 
the rationale for H.C.R. 147. In specific, H.C.R. 147 cites the 
apology made by the Chancellor of University of California at 
Berkeley to Asian Americans for an admission process, beginning 
in 1984, which had a negative impact against Asian American 
applicants. The apology culminated many years of dialogue and 
debate among the University of California at Berkeley, the Asian 
American Task Force and the Asian American community as a whole 
over unfair admission policies, including changes in policies 
that were not fully disclosed or explained to qualified Asian 
American applicants. 

Notwithstanding the intense involvement of the Asian 
American Task Force in identifying discriminatory barriers and 
seeking solutions to mitigate unfair treatment of Asian 
Americans, especially those from low-income, limited English 
proficient families, Congressman Rohrabacher did not deem it 
necessary or desireable to contact or consult with the Asian 
American Task Force before he drafted H.C.R. 147. Consequently, 
his resolution selectively focuses on certain aspects and 
concerns of the Asian American Task Force, while ignoring 
completely our steadfast recognition and support for affirmative 
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action programs to provide equal educational opportunities for 
underrepresented minorities, i.e. Afro-Americans, Hispanics and 
American Indians in higher education. His resolution also fa Is 
to grasp the underlying complexitiecof university admissions. 

On October 12, 1C39, Congressman Dana Rohrabacher (R-Calif.) 
called a press conference in Washington, D.C. to urge Asian 
American students anywhere in the United states to come forward 
and to participate in public hearings, organized by the 
Republican Research Committee, if they think they have been 
discriminates by any university in the admission process. He 
also called upon Asian American organizations "to actively poll 
ana solicit their membership in order to help us make the public 
and the authorities aware of any cases of college admission 
discrimination . n 

From his public statements and published articles, including 
his lecture and discussion at the Heritage Foundation on 
September 19, 1989, Congressman Rohvabacher has made three 
charges : 

1. Several universities and colleges, including UC 
Berkeley, UCLA, Harvard, Stanford and Brown, have 
discriminated against Asian American applicants by two 
specific means: 

(a) setting an upper limit quota for Asian Americans; 

(b) using affirmative action programs or series of 
race -specif ic tracks for admiss ion of 
underrepresented minorities , Afro-Americans , 
Hispanics and American Indians. 

2. U.S. Department of Educations Office of Civil Rights 
has dragged its feet in its compliance review at UCLA 
and Harvard. 

3. Several Asian American and non-Asian civil rights 
organizations and civil rights advocates in Congress 
have turned a deaf ear to his repeated calls for pub'ic 
hearings and vigorous enforcement of civil rights lak«=. 

The Asian American Task Force feels compelled to respond to 
Congressman Rohrabacher 1 s call and charges and to clarify for the 
community and public-at-large what issues are at stake and what 
appropriate course of action Asian American parents and stents 
should undertake. 
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While we appreciate the willingness of any federal 
legislator to fight for fair admission policies and procedures 
anywhere in the nation, the Asian American Task Force 
unequivocally opposes Congressman Rohrabacher*s 
misrepresentation, if not exploitation, of Asian American 
concerns and his hostility towards affirmative action programs as 
mandated by the law of the land. At the September 19 Heritage 
Foundation Forum, a member of the audience who apparently 
equated affirmative action programs for underrepresented 
minorities as "quotas" questioned Congressman Rohrabacher why he 
was just pushing the Asian American cause. In response, above 
and beyond opposing admission quotas against Asian £^eriian 
applicants. Congressman Rohrabacher indicated his intention to 
use House Concurrent Resolution 147 as a vehicle to show that 
America had made a mistake on affirmative action programs to 
assist other minority group members. Tho. Asian American Task 
Force cannot and will not be party to any legislative proposal 
that seeks to undermine and destroy equal educational 
opportunities for racially disadvantaged groups in America. 

For five years now, with considerable support from the Asian 
American community, the Asian American Task Force has worked 
diligently to oppose unfair admission policies and to recommend 
changes that will treat Asian American applicants equally, 
especially those who are low-income and non-native speakers of 
the English language. Given the diversity in admission policies 
and procedures from one university to another, the Asian American 
Task Force has been very careful to examine admission practices 
on a specific university campus as they affect Asian American 
applicants and others. 

Every university or college has its own elaborate set of 
admission policies, standards, preferences (by no means based 
solely on race), and procedures. All universities and colleges, 
however, are required to comply with civil rights laws and the 
U.S. Supreme Court decision in the Bakke case which sets forth 
guidelines for developing legitimate student affirmative action 
programs. To detect wrongdoings by any one university is no 
simple Battel;. To undertake a sweeping investigation on many 
universities simultaneously, the kind proposed by Congressman 
Rohrabacher, is both impossible and irresponsible. Political 
grandstanding can never be a substitute for obtaining justice for 
unsuspecting victims and for fashioning admission policies and 
procedures to provide lasting protection of Asian American 
applicants. 

The Asian American Task Force initially spent an entire year 
investigating and documenting unfair admission practices before 
it issued its report in June, 1985. It then encouraged and 
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?f f^f? ^ r t e <° ther maj ? r re F° rts: 1987 California Auditor 
General's A Revi ew of First-Year Admission s of A.i,n. ^ 
<?^c^jans at yc gerkel ey, 1989 Report of sp e cial co™m»J 
m ftsjan American Admissions of tn^Beric^lpv niy i s io n Q f tto 
ftcqdera^c Senate 19',9 Report of the eh^ eiior.g IftHsn™ 
CPWnmw 9ff Asian ft^rtcan Affftit g. In add ition, the Asian 
TaS ^ F ° rC ^ ? eld nunerous meetings with university 
officials and provided expert testimony to state legislative 
oversight committees. «yiwawve 

The painstaking commitment to and process of investigation 
and dialogue by the Asian American Task Force contributed 
substantially to the May, 1989 Report Freshman Admissions a fc 

ISl5Sfg ; Q? f -°Z. tyie WO'? PPYOn<1 by the UC Berkeley 

Academic Senate Committee on Admissions and Enrollement, chaired 
by Professor Jerome Karabel. The Asian American Task Force 
p^^ SS !? e tG , n well-articulated principles cited in the Karabel 
Report and applauds its recommendations for more fair, open and 
accountable policies and procedures. in specific, the Asian 
American Task Force notes UC Berkeley's commitment to treat 
economically-disadvantaged Asian American applicants fairly and 
its reaffirmation to maintain its student affirmative action 
program for underrepresented minority students. 

Based on published statements, the Asian American Task Force 
has reasons to conclude that Congressman Rohrabacher has misused 
the complaints of the Asian American community with respect to 
the university admission controversy and that his proposed course 
of action or remedy is inconsistent with the law of the land with 
respect to affirmative action programs for underrepresented 
minority students. 

As a racial minority group, Asian Americans are painfully 
aware of the lasting, harmful effects discrimination has upon its 
victims and of what must be done to correct historical and 
current injustices. Like other racial minorities, Asian 
Americans were victims of discrimination by the leading 
^X?* 51 ,f S and colle ? es before the civil rights movement of the 
? * *. ^ few racial minorities, including Asian Americans, 
could get their feet into the door of these prestigious colleges. 
uZ S 2i'*.+ * °^ her racial minorities, As i an Americans have 
benefitted greatly from civil rights laws, not the least of which 
are the affirmative action programs designed to dismantle unfair 
barriers and rectify past injustices in university admission 
processes. Even though Asian Americans are no longer protected 
by student affirmative action programs, in the 1970»s, Asian 
Americans benefitted from them to gain access to these colleges. 
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Accordingly, the Asian American Task Force opposes any 
admission policy that favors whites and disfavors Asian American 
applicants so as to maintain a floor through which non-minority 
students will not fall. The Asian American Task Force strongly 
supports affirmative action programs for underrepresented 
minorities as c lr reaffirmation to the national necessity to undo 
past racial injustices. We will not tolerate any attempt to use 
the legitimate struggle of Asian Americans against unfair 
admission practices as a pretext to dismantle affirmative action 
programs sanctioned by the U.S. Supreme Court. 

The U.S. Department of Justice and the U.S. Department of 
Education's Office for Civil Rights have the primary 
r «??° nS i blllty to enforce Title VI of the Civil Rights Act of 
1964 ' ensure that no institution of higher learning is 

permitted to practice racial discrimination, and to secure 
compliance by universities and colleges with the Bakke decision. 
However, the Asian American Task Force opposes Congressman 
Ronrabacher's attempts to re-interpret civil rights laws and U.S. 
Supreme court decisions. We object to the manipulation of two 
major law enforcement agencies and of the underlying concerns of 
the Asian American community to satisfy what is largely a 
partisan political agenda to eliminate affirmative action 
programs across the board. civil rights advocates and 
organizations have wisely turned a deaf ear to his attempt to use 
Asian Americans to subvert the law of the land. 

Unless Congressman Rohrabacher fully discloses the true 
intent of his proposed public hearings, the Asian American 
community has no legitimate reason to participate and all civil 
rights organizations should oppose openly his largely political 
partisan agenda to destroy affirmative action programs. The 
Asian American Task Force calls on the U.S. Congress and 
president George Bush to disassociate themselves publicly with 
the position of Congressman Rohrabacher. 
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UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF THE ASSISTANT SECRETARY FOR CIVIL RIGHTS 



jAN 16 1990 



Honorable Augustus F. Hawkins 
Chairman 

Committee on Education and Labor 
U.S. House of Representatives 
Washington. D.C. 20515 

Dear Chairman Hawkins: 

I appreciated the opportunity to meet vilh you and members of the House Committer on 
Education and Labor on November 28, 1989, to present information about the opinions, of 
the Office for Civil R^ls (OCR) and to address your concerns. As promised at Hfc, hearing. I 
am sending you OCR's response to each of the major findings and recommendations ft the 
"Committee on Education and Labor Staff Report' issued in December 1988. The report \ 
findings and recommendations arc presented a*, the top of each page, followed b> OCR 5 
response. 

As I noted in my testimony on November 28, we determined that the report should Ik 
considered at the same time as the comprehensive management review process thai OCR had 
already scheduled and begun. The report's findings were useful in directing uur attention to 
certain areas during the review. As a result of the information wc gat* red, it has become 
clear that there arc refinements that can be made to help improve OCR's enforcement iftorts. 
A summary of the information wc obtained during the comprehensive management ruia\ •. 
included, where appropriate, in the response to each finding. 

However, it is also clear that many of the report's criticisms arc inaccurate or misleading- Tli- 
report docs not accurately take into account the effects on OCR of ceiiain m.ijur Lga' crunsvs, 
(eg,, the, Grove City decision, the Civil Rights Restoration Act, ?nd Adams ease deadline*), nor 
does it display a sound understanding of OCR's enforcement procedures. For examp'e. u 
concludes from the distribution of complaints that OCR lias not vigorous!) enforced the rights 
of women and minorities, when in fact OCR has no control over the kinds of conj'lairm that a 
receives. Other uses of statistics in the report arc similarly flawed. 

Finally, one significant issue raised at the hearing that is not directly answered m our attached 
response is whether OCR has sufficient resources to car;y out its mission. Our approach in the 
past has been to work within the budgets wc have been given and to put forth our best efforts 
to complete all required activities efficiently and effectively. Wc have not ju completed the 
♦crc^smcnt of our FY 1990 workload in comparison with the budget available to us. However, 
when wc do, wc will then determine what activities OCR will cirry out beyond those required 
by statutory mandates, such as complaint investigations, monitoring, magnet .siluut reviews, 
methods of administration reviews, and higher education desegregation reviews. During m> 
tenure as Acting Assistant Secretary, OCR has used all the funds provided to it. OCR will 
continue to use all the available financial resources allotted to it, as well as search for more 
efficient and effective ways to cany out its mission. You will note that there was an increase in 
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£™w ^ b r Jgel °u CT Ff - 1989 * TO < dcar ^ rcflccts lhi$ Administrates continued 
commitment lo enforce ihc civil rights laws. 

nn^^^ -i C3r lh31 "V? 31 3 Signfficam 1)0101 in lhe hisloi y of ««■ "S h * enforcement 
and need new ideas, new solutions, and redcdicalcd energy lo ensure that wc build upon our 
past gains. The Secretary and the Department arc fully commuted to the enforcement of evil 
rights laws and we arc convinced that OCR has the dedication, talent, and will lo maintain and 
improve upon its successful performance. 



Sincerely, 




William ] 
Acling Assistant Secretary 
for Civil Rights 



Enclosure 
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Office for Civil Rights 
Response to the 
Committee on Education and Labor Staff Report 

ENTITLED 

Investigation of the Civil Rights Enforcement Activities 
of the Office for Civil Rights 
U.S. Department of Education 
100th Congress, Second Session (December 1988) 
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Office for Civil Rights 
Response to the 
Committee on Education and Labor Staff Report 
entitled 

Investigation of the Civil Rights Enforcement Activities 
of the Office for Civil Rights 
U.S. Department of Education 
100th Congress, Second Session (December 1988) 



Section I 
Background 

OCR's FY 1989 Management Reviews 
FolIow»up to the Management Reviews 

Section II - Responses to Major Findings 

Major Finding # 

1 Enforcement of CiviJ Rights Laws 

a. Complaints 

b. Age- and Race.Based Cases 
c Compliance Reviews 

d. Violations Corrected Letters of Findings 

c. Compliance Review Closures 

f. Administrative EntbicementyRefcrral to Department of Justice 

g. Tirae Frame Compliance 

h. Increase in Withdrawn Complaints 

2 Budget/Staff Reductions 

3 Lapses to Treasury 

4 Drop in Fulltime Equivalent Staff 

5 Impact of Grove City 

6 Data on Receipt of Federal Funds 

7 Interpretation of Adams Time Frames 

8 Scope of Issues 

9 Complainant Withdrawals/Clarification of Allegations 

10 Logging Complaints on Following Monday 

1 1 Headquarters Approval of Violation Letters of Findings 

12 Number of Violation Letters of Findings Approved by Hcadquartc 

13 Issuance of Policy Directives 

14 Legal Decisions Reduced to Writing 

15 "Off Limits" Issues 

16 Use of Intent Standard 



3 



5 



13 
15 
16 
17 
18 
19 
20 
21 
22 
& 
24 
25 
26 
27 
28 
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Section II - Responses to Major Findings (continued) 



Major Finding # 



17 


Technical Assistance 


18 


OCR's Presence in the Communities 


19 


Outreach to Hispanic Community 


20 


Monitoring 


21 


Number of Compliance Reviews Compared with Office of Federal 




Contract Compliance 


22 


Quality Assurance Program 


23 


Training 


24 


Computerized Data Management System 



Section III — Responses to Recommendations 

Recommendation # 

1 Compliance Reviews 

2 Work Product Requirements/Layers of Approval 

3 Centralized Recordkeeping System on Federal Financial Assistance 

4 Case Processing Time Frames 

5 Time Frames Based on Business v. Calendar Days 

6 Discontinuation of Violations Corrected Letters of Findings 

7 Issuance of Violation Letters of Findings 

8 Distribution of Policy Directives 

9 Technical Assistance 

10 Monitoring 

11 Quality Assurance Program 

12 Higher Education Desegregation 

13 Training 

14 Staff/Co mputcr/Othcr Equipment Needs 

15 Amending Title VI Regulations 

16 Data Needs and Collect!, n Capabilities/Communications Between Regions 
and Headquarters 

17 Committee Request for General Accounting Office Audit 

18 Issuance of Age Discrimination Act Regulations 



29 
30 
31 
32 

33 
34 
35 
36 
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Office for Gvil Rights 

RllSPONSIKTO THE 

CoMMirrnii on Education and Labor Staff Ruroivr 

ONTm.ED 

Investigation of mi Civil Rights Enforcement Aaivmcs 
of the Office for Civil Rights 
U.S. Department of Education 
100th Congrj-ss, Second Sj-ssion (Dgcgmbgr 1988) 

Section L 
Background 

In December 1988, the Office for Civil Rights (OCR) received the final version of the Stall 
Report (Report). For several months before that date, OCR had been considering a com- 
prehensive management review process that would look in depth at rcgiunal and headquarters 
operations. In November 1988, those plans were put into place, OCR carefully considered all 
of the findings and recommendations in the December 1988 Report as tt conducted its 
management review process. 

Set forth below as part of Section I is an overview of OCR's management review process and a 
summary of the follow-up activities. Section II of this document provides OCRs detailed 
responses to the Major Findings of the December 1988 Report. Section III sets forth OCR s 
responses to the Reports recommendations. The Committee's findings and recommendations 
arc presented at the top of each page, followed by OCR's response, 

OCR's Management Reviews 

In December 1988, OCR initiated an extensive evaluation of its management operations. A 
team of senior regional and headquarters managers conducted comprchcnsuc reviews of the 
management and program operations of the 10 regional offices and of the headquarters office 
operations. The management reviews were initiated by former Assistant Secretary LeGree S. 
Daniels, as a follow-up to her visits to OCR's regional offices earlier in the year, and as a result 
of her interest in identifying and addressing any areas where regional operations could be 
enhanced. # 

The major findings and Issues identified by the regional Management Review Team arc as 
follows: 

A. The Team was pleased with the overall commitment to the work of OCR exhibited 
by (he Regional Directors and regional staff. OCR's regional offices .is a whole are 
managed by energetic and dedicated people, most of whom work many extra hours 
to ensure the goals and objectives of the Office arc met. Rcgiun.il managers have 
a wealth of experience and knowledge on programmatic and management issues 
within OCR. Their views should be solicited and considered on all significant 
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decisions affecting Regional office work and particularly in the resolution of issues 
arising from the work of the Team. 

B. The Team found that OCR's systems to ensure integrity in case processing arc in 
place and being implemented by all regional offices. Overall, the quality of case 
investigations is very good, as reflected in case files and letters of findings (LOFs). 
Conscientious and successful efforts are being made to meet OCR's Investigation 
Procedures Manual (IPM) requirements in all 10 regional offices. 

C. Some of the "integrity" systems should be re examined and substantially revised. 
Portions of the Quality Control/Case Assessment program arc redundant, the 
program needs rcconccptualization. The Uniform Management Systc.-u Procedures 
(UMSP) arc meeting the purpose for which the system was established, but should 
be further refined to eliminate some duplication and excessive recordkeeping 
requirements. 

D. Regional productivity, as reflected in the rates for meeting due dates and closing 
complaints, is very high in all of the regions. However, the morale of regional 
managers is affected by such factors as an increasing workload, the pressure to meet 
100% of case processing time frames, the rigidity of current case processing time 
frames; the extensive Icvc's of review of work products, the lack of flexibility in 
many case processing procedures, the insufficient time to do complex compliance 
reviews or to participate in training programs; the numerous reporting and 
administrative requirements, and the age and condition of equipment. In general, 
regional managers feel that they have little control over their workload, limited 
planning opportunities, and virtually no discretionary time for staff development 
activities. 

E. The above concerns arc symptomatic of several larger issues that must be addressed 
and resolved to enhance substantially the operations of the regional offices, and to 
increase significantly job satisfaction for regional managers and staff. The Team's 
evaluation of information obtained dunng the regional reviews raised questions that 
pointed to the following overriding issues: 

1. whether OCR has clearly defined the programmatic goals and objectives it 
expects to accomplish as an office and the role each of the program activities 
should have in meeting those goals and objectives; 

2. whether the current regional office organizational structure is the most 
efficient and effective way of carrying out OCR's goals and objectives, 

3. whether OCR has sufficiently recognized the importance of the rcl.itiumhtp of 
long-range development of human resources to increased productivity, e.g., 
increased innovation, improvement in work quality, anu improved morale, 
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4. whether OCR s procedures for case processing arc sufficiently flexible to allow 
regional managers to apply their expertise ana discretion to improve the 
efficiency of regional operations, while ensuring a high-quality work product, 

5. whether OCR has clearly defined the relationship bef^cen headquarters and 
the regional offices, including the areas where headquarters is to provide a 
support function to regional offices, the areas where headquarters carries out 
a directive or oversight function, and the role each headquarters unit has with 
regard to each of these functions; and 

6. whether OCR has clearly identified the short* and long-term technological 
needs of the regional offices in :crms of automated data processing hardware, 
software, training of staff to use technologically sophisticated equipment 
(hardware and software), and effective maintenance of such equipment, and 
whether the current OCR technology plan is consistent with regional office 
needs. 

Follow-no to the Mnnngcmcnt Reviews 

Following the regional management reviews, OCR took immediate action to issue new guidance 
to improve OCR's compliance review program, including instructions to the regional offices to 
conduct additional reviews of expanded scope and to increase the percentage of Title VI 
compliance reviews. OCR also established several work groups comprised of regional and 
headquarters managers and instructed them to develop proposals and recommendations for 
addressing the significant issues identified by the Management Review Team. Each workgroup 
made picscntations to OCR's senior managers on these and other issues in a week-long 
management Roundtablc in late October and early November 19S9. OCR is now in the 
process of implementing those recommendations where consensus was reached during the 
Roundtablc and is continuing to develop the others (such as revision of the Investigation 
Procedures Manual and modification of the Quality Control/Case Assessment program). 
Another major follow-up activity to the regional management reviews was extensive effort 
related to regional workload planning for IT 1990. ITie total regional work load has now been 
identified and a complete assessment has been made of the work activities to be accomplished 
in FY 1990. 

In addition, the Management Review of OCR s headquarters operations has identified a range 
of issues and recommendations. OCR intends to give hi^h priority to making appropriate 
changes based upon the recommendations. A major priority identified by OCR fcr immediate 
follow up is the development of a strategic planning capability in OCR to ensuxe that the 
resources of the agency arc always directed to essential activities of the highc ^iiority. OCR 
continues to investigate complaints carry out a wide vuuuy of compliance activities, and 
complete the numcious other activities related to its mission. 
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SectionJI. Responses to Major Findings 

OCR's response to each of the Major Findings in the Report is provided in this section. 
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MAJOR FINDING 

I A rexiew of OCR's case processing statistics reveals that the agency has not vigorously 
enforced laws protecting the rights of women and minorities in education since 198L 

(a) Fifty-eight percent of complaint investigations closed between Fiscal Year (FY) 1983 
and FY 1988 were concluded with a finding of "no violation" of civil rights statutes. 
During FYs 1981-1988, OCR initiated 9,768 complaint investigations, the majority of 
which related to handicap discrimination. Only 15 percent of the complaints involved 
race discrimination allegations, 17 percent related to gender discrimination and 3 percent 
to national origin discrimination. 



The evidence does not support this finding. OCR has competently enforced laws protecting the 
rights of women and minorities in education. All complaints arc processed m accordance with 
sound procedures and appropriate legal standards of proof. All complaint investigations are 
thoroughly reviewed by regional managers and legal staff, and each case file is reviewed and 
approved by the chief regional civil rights attorney, ensuring its legal sufficiency. 

OCR has no control over the kinds of .complaints* iVreccives or the merits of those complaints. 
Complaints alleging discrimination on the basis of handicap outnumbered complaints alleging 
other types of discrimination in each fiscal year since 1981. OCR also received many 
complaints that alleged discrimination on multiple bases, e.g„ race and handicap, which were not 
included in the figures cited by the Committee. Furthermore, OCR's jurisdiction was 
substantially limited for more than 4 of the 8 years covered by the Report because of the 
Supreme Court's decision in Grove City College v. Bell, 465 U.S. 555 (1984). During that 
period, OCR jurisdiction was easily established in elementary and secondary special education 
programs because of the large number of school districts that receive Department of Education 
funds under the Education of the Handicapped Act. The Grove City decision made it difficult 
for OCR to enforce its statutes in other areas of cdcuation. The 1988 Civil Rights Restoration 
Act eliminated the jurisdiction limitations imposed by the Grove City decision. 

Attached arc four Tables (Tables 1-4) providing updated information on complaint receipts 
between FY 1981 and FY 1989, including data on the basis of the alleged discrimination, data 
on complaints in which OCR initiated investigations, and data on findings made in the 
complaints investigated during that period. 
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MAJOR FINDING 



h (b) While handicap- and sex-based complaint investigations were the most likely to be 
closed with a finding of Violation corrected," age- and race-based complaint investigations 
were the most likely to be concluded with a finding of "no violation." Since OCR was 
established as a result of the passage of the Civil Rights Act of 1964, which was originally 
intended to address the problem of race discrimination, OCR's failure to devote adequate 
attention to race-based complaints constitutes a violation of its mandate. As the elderly 
population relies upon the national government to protect its rights as well, it is no less a 
travesty for OCR to resolve age discrimination complaints with a finding of "no violation", 
if indeed the complaints filed were meritorious. 



The facts do.not -support this' finding. No complaints arc ever ignored by OCR. OCR devotes 
the same amount of attention to race- and age-based complaints as it to does complaints filed 
under Section 504 or Title IX. As noted previously, all complaints arc processed in accordance 
with the same procedures and appropriate legal standards of proof. All cases arc thoroughly 
reviewed by regional managers and legal staff, and each letter of findings (LOF) is reviewed 
and approved by the regional Chief Civil Rights Attorney, ensuring its legal sufficiency. 

OCR has no control over the merit of complaints, and the percentage of complaints with 
violations may change over time or vary by type of complaint. For example, the high per- 
centage of sex-based complaints that resulted in findings of violations may be attributed in large 
part to the fact that a single complainant filed nearly 1,900 complaints between FY 1981 and 
FY 1989 alleging discrimination in the administration of student health insurance plans at 
postsecondary education institutions. OCR found that a significant number of postsecondary 
institutions were discnminatmgon the basis of sex in their provision of student health insurance 
plans. As a result of OCR's enforcement efforts, this compliance problem has been virtually 
eradicated nationwide. 
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I (c) The number of compliance review initiated between FY 1983 and FY 1988 annears 
generally to be m decline. The majority of review initiated addressed issues of h a K 
d-scnmrnation. Only ,62 of the 1.378 review conducted during those S Z 
tananon .ssues and 46 related to national origin discrimination. Two-hun" 
eighty-three reviews involved gender discrimination. mraurea 



OCR compl.ance activities, mcluding higher education desegregation, making elieibilitv 
determinations of .applicants for grants under the Magnet Schools Assistant Program and 
assessing implementation of vocational education Methods of Administration plTi^olve 
significant Title VI compliance and enforcement efforts. The Report fail^ouke im^unt 
these efforts. Also, OCR's ability to conduct a higher number compliance reviews is dTcctt 
related to .ts .ncreas.ng complaint receipts and the heavy workload cngenderei^gh * 

3ST, ? 7*"? COm c P ' ianCe aCtW,ieS - '' nClud '' n « moni,on ' n & "aWng eHg bS 8 
dc.erm.na t.ons of apphcants for grants under the Magnet Schools Assistance ProXl 

°^ 0na l^ U TS Mcth ^ of A^i^'ration revfcws, and higher education Seeation 

KlTc^Z* h',™^' ° f C ? mP ' ianCe ini,ia,ed «V OCR «FyS 

to 247, OCR was able to ,n.t.ate only 138 reviews during FY 1989 (Table 5) because of a 
s.gn.fican.ly h.gher complaint workload since passage of the Civil Rights RcSoTaI 

IS? T? k ?°", ° f th - re ?° nal mana S™«>t OCR underwent an extensive 

plann ng process o determme its workload priorities ^nd available suff resourceffor FY 1990 
comphance actmt.es. Indications are that the continued expected incre^n ^ compLnt 
workload and a greater emphasis on monitoring, critically needed staff devetopmen? and 

With regard to the types of compliance reviews OCR his conducted, the Report does not 
aanrately reflect the number of compliance reviews that addressed race, nSl o^in and sex 
^ because multiple jurisdiction reviews were not factored £ Talte 6 Zi T 
E^S ™ , . ba ^, addressed < hrou S h ""^ance reviews conducted betwein Fx" 

s4,ioT 5 K U rae IX ££T ""V^ 1 * 6 ^ l and I982 >" * Litton, Tny 

section iu4 and Title IX reviews result in corrective action that affects large numbers of 

uZ ^^ OCR '{ cn *>~t action against the Qicago F^c Lools 

under Scctran 504 resu.ted m a corrective action plan that assisted the high percental of 
mmonty students, as well as nonminori.y students, in the District's speciafXcaTn program. 

ntnTlf ^ OCR * W °" 31 S U, ' danCC 10 ^ < hc offices in effectively 

pbnnmg and carrymg out substantive compliance reviews addressing I broad range oft u « 

t2T ° f T "l* 3 ™*™ submittcd In re 8 ionaI «»«P'iancc review plans, ? is detr L 
2. Kdu«in P g rFY\™ C SUbS,amia " y ,hC ^ ° f ™ C * ~ Sfi 
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(d) Since 1981, OCR's policy has been to close most of its complaints and compliance 
reviews in which violations of the law have been found by means of a Letter of Findings 
(LOF) indicating that the violations cited have been corrected even when the recipient 
school district has only promised that it will take action to correct the violations. During 
FYs 1983-1988 (May 5, 1988), OCR closed 40 percent of all investigated complaints and 
72 percent of all compliance reviews with a •Violations corrected" LOF. 



The assumption on which this finding is premised - that it is inappropriate for OCR to 
negotiate voluntary corrective actions when a violation has been found ~ is incorrect Each of 
the civil rights statutes that OCR enforces requires OCR to engage in voluntary negotiations to 
achieve compliance. Since 1981, OCRizas used violation corrected LOB as an efficient and 
effective complaint processing procedure.. A violation cor^xted LOF obtains the same legal 
remedy as would be obtained by issuing a violation LOF and then obtaining corrective action. 
Further, pre-LOF settlements obtain appropriate remedies much sooner than can be obtained 
post-LOF, where the. parties are forced into adversarial. positions. AH regional offices are 
required to ensure that a violation corrected LOF states that a violation has occurred and that 
appropriate remedial action to correct the cited violation has been agreed upon by OCR and 
the recipient The terms of a corrective action plan must be stated in writing and must include, 
at a minimum, the specific acts or steps the recipient will take to make policy or procedural 
-changes to correct the violation; the timetable for implementing the remedy; and a description 
-and timetable for- submission of documentation that the recipient will provide as the remedy is 
implemented. All corrective action plans submitted by recipients are carefully reviewed and 
approved by theregional legal staff and the .Chief Regional Civil Right Attorney to ensure they 
meet appropriate legal standards. Furthermore, corrective action plans accepted by OCR are 
monitored to ensure implementation and aUjnonitoring activities are documented in the case file. 
If a recipient fails to takelhe agreed-upon-corrective action, OCR will issue a new LOF and 
take whatever enforcement action may be needed to bring the recipient into compliance with 
the law. 
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finH ; n D p Ur ni-!!j C . SamC ^""t- ° CR cl0Sed " P""* 1 of its ^pliance reviews by cither 
finding „o violation or reaching a settlement prior to issuing a litter of Findings 



Th« find ng is misleading ,„ combining findings of no violations with findings of violations in 

M«f fT^T^T f^gST ■*»■»**«««■ T«-t»o are fundament Cerent 
Most of thc violations found in OCR's compliance review arc resolved prc-LOF and r«uh in 
violation coveted LOFs. Corrective action is secured and in a timely fTto H« £ 
^ J , ^ ,ned K th !, 0Ugh P re - LOF ^8°'«tfons are in no way inferior to correct,^™ 

much soone.. As noted earlier, a violation corrected LOF states that a violation has occurred 
a£ that appropriate remedial action to correct the cited violation has to""^ 
£2? . P i Cnt : *F eamahe aclfon P' ans arc ^d approved by S 

3 llanl F R ,f °" al Chfcf ^ RightS A,, ° m< * ,0 «"* ,hat *«* meeVappCe 

Sh£tf!^? a settlement- also is misleading. OCR obtains corrective action for all 

the°£,«~^ , r °° rr f **. aC " 0n pIanS mmt sa,bf y ,hc Ic « aI "andards established by 
the s atu cs and regulations enforced by OCR. Violations were found in 41 percent of the 
complains OCR investigated between FY 1981 and FY 1989 and in 72 pcrcem of the 
compliance r ev,cws initiated between FY 1983 and FY 1989 (Table 8). [OCR does not have 

and^'f^r ?" ,h 7- Un ; ber ° f ™ l *r f0U " d eond^S I £mi 

and FY 1982.] In most instances, compliance reviews cover broader discrimination issues than 

sttnf of,cn a,rcct s[gnifican,iy ,argcr numbcn ° f ind:viduak «^s»r 




520 



316 



MAJOR FINDING 

1. (0 K voluntary compliance cannot be secured, OCR may pursue enforcement through 
administrative fund termination proceedings or by referring the case to the Department < 
Justice. In FYs 1981-1988, however, OCR instituted only 40 administrative enforcement 
actions, 22 of which were instituted in 1984. Only 24 cases were referred to the 
Department of Justice for enforcement. 



The Committee's finding addresses enforcement only in its narrowest sense, that of formal 
administrative litigation. Regardless, the actual number of such proceedings is not a measure 
OCRs effectiveness. The goal of civil rights enforcement is to achieve compliance with the 
civd rights statutes and institute enforcement proceedings only when efforts at voluntary 
compliance fail. All of OCRs investigative and negotiation efforts arc part of a process to 
ensure that the civil rights laws arc enforced. A thorough investigation and an effective 
settlement agreement that result in compliance with the law arc as effective in achieving that 
objective as initiating lengthy formal proceedings. 
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(g) On a positive note, ihc number of complaints missing ai least one Adams time frame 
has declined on an annual basis since FY 1984. It is not clear, however, whether these 
data have been affected by the reported efforts of some regional offices to "backdate" the 
jimc spent i n processing complaints, or whether these cases were closed with minimal, 
inadequate investigations in order to meet the time frames. 



OCR has increased Jts rale of meeting all case processing time framcsJrom.7&pcrccnl«in 
~rri9S4iro OTpefcent m'botfi FY 1988 and FY'l9S9 (Tabic 9). The percentage of time 
frames met for LOFs has also remained very high during the past 2 years, 91 percent of LOF 
time frames were met in both FY 1988 and FY 1989. 

OCRs significant increase in meeting its case processing time frames is in no way connected to 
the small number of case documents that reportedly were "backdated" in 1986. After the 
apparent problem with "backdating" of documents was identified in an extremely small number 
of cases (through internal audit in 1986), a memorandum entitled 'Signing of Documents" was 
transmitted to all OCR staff on March 4, 1987, addressing the significant ethical responsibilities 
involved in the preparation and approval of documents issued by OCR. No instances of 
^backdating" have been identified since that lime. The Management Reviews found that OCR s 
integrity systems are in place in every regional office and arc being carried out. (These 
integrity systems include the Quality Control/Case Assessment program and the Uniform 
Management System Procedures.) 

"flic Management R^qcws of regional operations in FY 1989 determined that regional offices 
have maintained a high quality of case work while meeting Ihc time frames and that this 
substantial effort has occurred within the context of an increasing complaint workload and an 
increased workload in a number of other areas. The implementation of improved case 
management techniques contributed to this progress. Regional managers and staff also have 
worked excessively long hours, delayed annual leave, and made numerous other personal 
sacrifices. 
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1. (h) Complaints closed because the complainant withdrew ihc complaints appear to ha>e 
risen since FY 1982. 



This statement is incorrect. The percentage of complaints that were withdrawn without benefit 
to the complainant has remained relative!) constant (i.e., approximately 4 percent) since 
FY i9Sl (Table 10). Similarly, the percentage of complaints that were withdrawn after change 
was achieved that benefited the complainant (e.g., though the Early Complaint Resolution 
process) has remained relatively constant (i.e., an average of 11 percent) (Tabic 11). 
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2. During the period FY 1982 through FY 1988, the Reagan Administration sought major 

budgetary and staff reductions for OCR, arguing that it could 'do more with less.' In 1982, 
$51 million were requested by the Administration. Since then, the agency's budget 
recommendations have significantly declined. By FY 1*589, OCR's budget request was 
only $41 million. 



The Report is correct in noting that the overall budget requests for OCR have decreased since 
1982, however, five of the nine budget requests since 1982 represent increases over the requests 
for the preceding years. The budget estimates transmitted to Congress for fiscal years 1983, 
1984, 1987, and 1989 represented decreases from the budget estimate for the immediately 
preceding fiscal year. The five remaining estimates (fiscal years 1982, 1935, 1986, 1988, and 
1990) represented increases. In addition, for 4 of the 8 fiscal years from FY 1982 to FY 1989, 
Congress appropriated funding that was less than the amount requested in the President's 
Budget. 

The FY 1990 President's Budget Request of $45,178,000 for OCR was an increase of &5 
percent over the FY 1989 funding level of $41,635,000. The FY 1990 appropriation of 
$44,572,000 is an increase from the preceding fiscal year. This will provide OCR with more 
opportunities to handle increased complaints and compliance reviews. The following table 
presents data on appropriations, staffing, and selected workload for FYs 198M989. 
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Table of Appropriations, Staffing, and Selected Workload 



FY 


Appropriation 


Employment 
Ceiling x 


FTE 
Usage 


Complaints 

On IFnnrt * 


Compliance 
Rev. Starts 


1981 


$46,915,000 


1,098 


1,099 


4 940 


1 JO 


1982 


45,038,000 


1 026 


Via 


3,457 


208 


19S3 


44,868,000 


970 


941 


3,137 


287 


1984 


44,396,000 


1,046 


907 


2,778 


220 


1985 


45,000,000' 


970* 


913 


3,056 


28S 


1986 


44,580,000* 


907* 


843 


3,669 


197 


19S7 


43,000,000' 


840 


807 


2,851 


240 


1988 


40^30,000 l 


820 


808 


4,194 


247 


1989 


41,635,000» 


820 


789 


4,631 


138 



'For FY 1981 and FY 1982, these numbers represent full-time permanent staff positions, the figures 
for FY 1983 through FY 1989 represent fulMime equivalent staff positions. 

includes current year complaint receipts and complaints pending from the prev.ous fiscal year Data 
for FY 1985 through FY 1989 liavc been updated. 

*rrie FY 1985 funding level of 545,000,000 included $420,000 that was reserved from obligation und'r 
Section 515 of the Treasury. Postal Service Appropriations Act of 1985, 

Ifhe Justifications of Appropriation Estimates for the Committees on Appropriations, FY 1986 ED 
(Vol. 11), revised the FY 1985 staffing level for OCR to 907, 

The FY 1986 appropriation of $44,580,000 included $945,000 that was reserved from obligation under 
Section 515 of the Treasury-Postal Service Appropriations Act of 1986 and $1,876,000 that was withheld 
to meet the requirements of the Balanced Budget and Emergency Deficit Control Act of 1985. 

The Justifications of Appropriation Estimates for the Committees on Appropriations, FY 1987, ED 
(Vol, II), revised the FY 1986 staffing level for OCR to 860. However, the Department subsequently 
increased OCR's FY 1986 ceiling from 860 to 870. n 7 

*Thc FY 1987 funding level of S43,000,000 included $4,000 that was withheld to meet the requirements 
of the Supplemental Appropriations Act of 1987. 

•The FY 1988 funding level of S40,530,000 included $154,000 that was withheld from obligation to meet 
the requirements of Section 512 of P.U 100-202, a full-ycar continuing resolution. 

The FY 1989 appropriation of S41,635,000 included an adjusted appropriation of $40,845,000 and a 
supplemental appropriation of $790,000. 
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3 Despite such budget cuts, OCR has failed to expend all of the monies allotted to tt and has 
allowed between A percent and 6.1 percent of its annual appropriation to lapse to the U.S. 
Treasury. 



Over the last several years, the amount of lapsed funds has decreased steadily. Department 
accounting records showed an unexpended balance of $62,000 as of the last day of FY 1988. 
Updating of ihc accounting records during the following months resulted in a zero balance for 
FY 19S& Similarly, for FY 1989, OCR anticipates that all or nearly all funds will be expended 
when all transactions involving FY 1989 funds arc completed. 
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4. Tlte number of full-tune equivalent (FTE) OCR employees has drasmall) dropped ui recent 
years, from 1,099 employees in FY 1981 to 820 ui 1988. OCR has therefore, lost 
approximately 25 percent of its staff since 1931. 



Following the passage of the Civil Rights Restoration Act, OCR has experienced an increase jn 
case workload. Although OCR's staff has been reduced since FY 19S1, OCR has continued to 
process complaints in an increasingly timely manner and carry out a range of compliance 
activities, such as monitoring recipients' compliance with corrective aciion plans, conducting 
substantive compliance reviews on a variety of issues, monitoring stales' compliance with ihcir 
approved higher education desegregation plans, evaluating states* compliance with their 
vocational education Methods of Administration plans, determining ihc compliance eligibility at 
school districts to receive Magnet Schools A\sistancc Progum funds, and delivering technical 
assistance to recipients and beneficiaries. 

During the hearing, I indicated that I would provide data on OCR's FITS figures during the 
past few rr.cnths. The table below presents the data requested: 



Date 


FTE 


8/26/89 


787 


9/23/89 


785 


10/21/89 


788 


11/18/89 


800 


11/28/89 


801 


12/31/89 


820 



Note After September 30, 1989, these data represent projected annualized FTE for FY 1990. 
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Vie Grove Cit) v. Belt decision, handed down by the U5. Supreme Court m March of 1981, 
had a devastating unpad upon OCR's enforcement effort. Numerous cases were cited by 
ihc regional jfficc staff, in which complaints of discrimination could not be investigated 
became OCR lacked jurisdiction over the program or activity receiving Federal financial 
assistance. In FYs 19S4 through 19S6. OCR closed in whofc or in part 674 complaint 
investig? lions and 88 compliance reviews because of Gruxe City's limitations, and nairowcd 
the s«\ic of 72 compliance reviews. The Croxe City Jccision has sin..c been superseded 
by tl*c Congress' override of the President's veto of the Civil Rights Restoration Act in 
March of *9SS. 



During the 49 months in which the Grove City decision was in effect, the jjcrccntagc of 
complaints that were closed because OCR lacked jumdiUiun increased substantially, particular!) 
in the area of postsec^daiv education (Table 12). However, the limitations on OCRs 
jurisdictional autho ity impeded by the Grove City decision were eliminated with passage of the 
1988 Civil Rights Restoration Act. The Act was not retroactive, it applied only to complaints 
of discrimination that ccurrcd after March 22, 1988, the dale the Act was passed. On April 7, 
19SS. OCR regional offices contacted all complainants whose complaints were closed or 
narrowed because of Grox* City limitations. The complainants were advised that, if they 
believed the discrimination alleged in their previous complaints continued to occur c: ^ 
occurred again after March 22, 1988, they should inform the regional office. Of the complaints 
thv had been closed or narrowed because of Grove City limitations, 521 complaints were rcfilcd 
with OCR, including 431 from a single complainant. 
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6 Exacerbating the effect of Grove City was the fact that the Department of Education had no 
reliable data on the actual allocation of Federal funds awarded by it to the recipient 
institutions In most instances, OCR staff had to ask the school districts to inform them 
as to which programs or activities received the assistance. Staff received no guidance 
from headquarters regarding the available data for tracing the allocation of Federal funds. 
Consequently, the time required to trace the funding to the specific program or activity, 
and thereby, to establish jurisdiction, would often absorb 45 or more days, severely 
lessening the time remaining to investigate and resolve a complaint. 



The Department of Education maintains Federal financial assistance information in two primary 
recordkeeping systems that assist OCR staff in establishing jurisdiction. Information on direct 
grants is maintained in the Federal Assistance Awards Data System (FAADS). Information on 
state-administered funds to recipients is part of the General Education Provisions Au (GEPA) 
Section 406A data collection, but the data available to OCR arc at least a year old. In 
addition, OCR has access to the Office of the Inspector General's Audit Universe file, which 
also contains information on Federal financial assistance provided by the Department to 
recipients. In fact, OCR headquarters has provided necessary guidance to the regional offices 
on obtaining Federal financial assistance information. Quarterly printouts of FAADS data are 
distributed to the regions. In addition, both the FAADS and GEPA files have been placed in 
regionally accessible computer files, and appropriate guidance on using the files has been 
distributed. Guidance on use of the Audit Universe File also has been disseminated. 

The requirement to identify program -specific funding under the constraints of the Grove City 
decision ended with the passage of the 1988 Civil Rights Restoration Act, which has virtually 
eliminated the difficulties encountered in establishing jurisdiction while the Grove City decision 
was in effect. 



ERIC 




325 



19 



MAJOR FINDING 



The case processing time frames ordered by the Federal district court m the Adams litigation 
were inteqneted in a way which provided additional pressure upon OCR staff to close cases 
w'thoiu in-depth investigations and with possibly inadequate settlements. The Reagan 
Administration forced OCR staff to establish jurisdiction, to investigate a case, and to 
seek voluntary settlement within 105 days, instead of the 195 days prescribed by the court. 



The finding that OCR has failed to conduct in-depth investigations and negotiate appropriate 
settlements is incorrect. In 1981, OCR initiated prc-LOF negotiations procedures to enable 
recipients to correct violations of the civil rights laws at an earlier stage in the enforcement 
process. The process is very successful in providing timely and effective corrective action where 
violations of the law arc identified. Moreover, OCR is statutorily required to negotiate 
voluntary settlements. We note that OCR has been successful in meeting the time frames even 
while ensuring that cases arc closed based on thorough, in-depth investigations and, in <xses 
where violations are found, only with corrective action plans that effectively remedy the 
violations^ However, OCR is currently reviewing its internal procedures to make this process 
more efficient. OCR is about to make minor modifications to the time frames to provide 
regional managers with additional flexibility in processing cases. 
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9 Several OCR staff also admitted that they encouraged complainants to withdraw complaints 
In order to decrease the complaint load and to diminish the pressure to investigate and close 
cases within the Adams time frames. As an alternative, staff would urge complainants to 
'clanff their allegations in order to narrow the scope of the complaints. 



OCR's Investigation Procedures Manual provides specific guidance to the regional offices on all 
case processing procedures, including case closures. Any action by OCR staff to encourage 
complainants to withdraw ;hcir ^mplaints, either to decrease OCRs workload or to meet time 
frames, would be in direct conflict with those procedures. The isolated past incidents that 
relate to this finding were dealt with promptly and appropriately by the assistant secretaries who 
were in charge of OCR when the incidents occurred. 

With regard to the issue of "clarification" of allegations, OCR regional offices arc required to 
acknowledge receipt of a complaint within 15 days, and, if the complaint is deemed incomplete, 
the complainant must be informed of the particular elements missing in the complaint and the 
information and steps needed to complete the complaint. Such clarification of complaint issues 
with the complainant is a sound investigative procedure. 



o 
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10. In one regional office, staff admitted thai incoming complaints had been 'lugged m" on the 
following Monday in order to delay the time in which the Adams time frames began. 



The only evidence of this practice ever occurring in OCR was contained in a 1986 report 
prepared by the Department's Office of Inspector Genera! and involved only the Boston 
regional office, OCR then conducted its own investigation of this office and, as a result of this 
action, all of the employees responsible retired, resigned, or were fired. The Management 
Review Team reviewed in depth the implementation of regional procedures for logging in 
complaints and related activities instituted by OCR at that time. The Team found that all case 
integrity systems were in place and being carried out by each regional office. 
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11. Letters of Findings which cite schools for violations of the c* J rights acts must be first 
approved by the OCR National Office. Regbnal office stat consistently cnticized the 
inordinate time taken by headquarters staff to approve the issuance of violation LOFs. 
OCR admitted that of the LOFs sent to headquarters for approval which had not been 
settled in the interim with "violation corrected" letters, a!! had been in headquarters for a 
period generally exceeding 180 days in order to "ensure that the Letters of Findings were 
fully supported by the evidence and accurately reflected current policy." 



In virtually all cases where a violation of the civil rights laws has been determined, the regional 
offices are able to secure corrective action from the recipient and issue violation corrected 
letters. In the small number of cases where a regional office is dealing with a recipient who 
refuses to settle a case voluntarily, the c sc is referred to headquarters. The small number of 
cases in which due dates arc missed fah well within the exceptions to the time frames that were 
allowed under Adams and that remain under OCR's current case processing time frames. 
These cases almost always involve difficult, complex issues that must be thoroughly reviewed to 
ensure consistency with OCR policy and the applicable legal standards. This is a time 
consuming process. However, OCR is committed to ensuring that, when we issue an LOF 
detailing violations of the civil rights laws and have been unsuccessful in securing voluntary 
remedial action, we have sufficient evidence and a thorough legal analysis tnat will permit us to 
enforce compliance through the Initiation of administrative enforcement proceedings or referral 
of the case to the Department of Justice for the initiation of court action. 

OCR is currently reviewing the process for referral to headquarters of violation LOFs to 
determine whether the procedures for such referrals should be modified. 
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12. Of the 112 draft [violation] LOFs submitted to headquarters in 1987 through June 1988, 
only seven were approved. The vast majority (92) were resolved with a m vtolation corrected" 



This finding erroneously implies that a violation corrected LOF is inadequate enforcement 
OCR's goal is to ensure that the recipient complies with the law when a violation of any civil 
rights statute has been identified. Of the several methods for achieving this goal, voluntary 
compliance through a pre-LOF settlement agreement consistently has proven the most 
successful in achieving compliance through corrective action. These LOFs cite the violations 
found and the legal standards applied. This process reduces the adversarial relationship by 
providing the recipient with an opportunity to correct the violations by submiitmg to OCR a 
corrective aciion plan that meets appropriate legal standards, and it provides complainants with 
a fa« t er resolution to the allegations they have brought to OCR. To initiate more formal 
enforcement proceedings in these cases, where recipients are willing to comply with the law, 
would only unreasonably and unnecessarily delay resolution of the cases. It should be 
understood that, in each of the 92 cases mentioned, corrective action was obtained without the 
necessity of moving to a more formal enforcement posture. Also, OCR monitors corrective 
action plans. 
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Tiiere was consensus among the OCR regional office staff that few useful, substantive policy 
directives have been issued since 1981 When policies have been handed down, they have 
been disseminated often m the form of responses to draft LOFs, 'marginal notes' or 
telephone calls from the National Office. Rarely would there be policy directives dissemi- 
nated nationwide and made applicable to all regions. A number of policy decisions have 
been circulated as drafts, but have not been set forth as official policy. Moreover, staff 
indicated that when policy decisions arc made, they are often superficial and of little 
value. As a result it was difficult to analyze complex and unique cases because there was 
little in writing and no predictability as to headquarters' decision in such cases. 



fn^ir!' ' ? C! L ^ Wr,tmg a lar * c numbcr of P° lfc y directives of general 

applicability on a range of substantive issues, which were disseminated to all of the regional 
olhces. All [policy of genera! applicability, including almost all case-specific policy is 
dominated to all of the regional offices. Policy has been codified in OCR? Policy 
Cod.ficat,on System (PCS). The PCS has been automated and serves as the authoritative 
reference for OCR policy on all issues. n,e PCS currently contains approximately 170 policy 

t^T^A 1%5 ' A PP" C * WO of these documents were Lued^ ^ 

between 1931 and 1989. 

h addition, OCR holds policy discussions with the regional offices through nationwide 
teleconferences. This is particularly effective, because it provides regional staff the opportunity 

IS ItT^T ot , 0CR ^ ,0 specific and ,o ^foiiow-up 

also arculated draft policy documents to regional offices for comments before developing the 

t tT^ [n[ "f ° f ' he regf0nal m3 " 3 ^ and S,aff * a ^"d pS 

since they are the ones who are most knowledgeable of how certain issues arc addressed 

h e elpftd! l,8allVe Pr0Ce$S ' Wha ' Pr ° bkmS ° CCUrring ' a " d Wha ' •P £dBe 8 uidancc 
S^&ZffL ,0 eXPa " d dCVC, ° Pmem aC,iV " ieS a " d are 
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14. According to the OCR field staff, when legal decisions are submitted to the field offices, and 
are motivated by other than legal considerations, tfiey are never reduced to writing, according 
to OCR staff. This ad hoc policy-making cannot be challenged, however, because there is 
nothing in writing to evidence such a policy. 



For at least the last 2Vi years, all major legal or policy decisions have been put in writing and 
shared with the regional offices. Whenever legal guidance is forwarded to the regional offices, 
it is based on the statutes and regulations enforced by OCR and on applicable case law and, 
within those legal parameters, the policy decisions made by the Assistant Secretary. 
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There was a clear perception among the regional office staff that certain issues were n off 
limits 9 and could not be investigated. Most of the issues involved race discrimination. 
Among such issues were: discrimination involving disciplinary actions and the placement 
of black students in rpecia! education programs. Reportedly, the National Office would 
not approve of the investigation of such cases unless there were "horror stones,* f,icts of 
such cgrcgiousncss that a finding other than discrimination was not possible. 



Except for those issues over which OCR has no jurisdiction, no issues are "off limits" to OCR. 
OCR investigated 80 percent of the complaints it received between FY 1981 and FY 19S9 that 
involved black students in special education (Table 13) and 68 percent of the Title VI 
complaints it received citing disciplinary issues (Tabic 14). Those not investigated cither were 
resolved through OCR's Early Complaint Resolution process or were closed administratively for 
valid reasons. OCR has no procedure that involves the headquarters office "approving" the 
investigation of complaints received by the regional offices. All issues that arise through the 
complaint process arc treated equally, and investigations arc carried out as necessary l0 rcsoive 
any issues raised by the complaint allegations. 

In addition, between FY 1983 and FY 1989, OCR initiated 168 compliance reviews involving 
black students in special education and 34 compliance reviews involving Title VI disciplinary 
issues (Tables 15 and 16). For the FY 1990 compliance review cy Jc, the rcgiona; directors' 
have been asked to place special emphasis on Tit!? VI issues, and scheduled reviews include 
student discipline and placement of black students in special education programs. 
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16. The National Office made it virtually impossible to find a notation of the civil rights laws 
becattse the standard of proof required to establish a violation was the stringent m bitent n 
standard, which many regional office staff interviewed beheied was not required by the 
courts. 



The regulations do not require proof of intent to discriminate to find a violation of Title VI. 
The regulations implementing Title VI prohibit recipients from using criteria or methods of 
administration that have the cffcci of subjecting individuals to discrimination because of their 
race, color, or national origin, or have the effect of defeating or substantially impairing 
accomplishment of the objectives of the programs. (Sec 34 CF.R. Section 100.3(b)(2).) 
Similar language is found in the regulations implementing Title IX and Section 504. (Sec 34 
C.F.R. Parts 106 and 104.) The regional offices have never been told that a violation of 
Title VI will be found only if the regional offices can obtain evidence of inicnt to discriminate. 
All evidence gathered in an investigation, including any evidence of an intent to discriminate, is 
evaluated under the pertinent regulations determine whether the recipients are in com- 
pliance. 
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17. Wltilc technical assistance (TA) has been the cornerstone of OCR's enforcement effort since 
I98J, the regional office staff expressed rescn'ations concerning OCR's apparent use of TA as 
on alternative to compliance reviews and complaint investigations, and concerning OCR's 
failure to provide TA to beneficiaries of the civil nghis laws, j n addition lo ihc recipients of 
Federal financial assistance (i.e., the school districts/colleges). 



The facts do not support this finding. While TA forms an integral part of OCR's compliance 
activities, it is not "the cornerstone of OCR s enforcement effort" nor has it been regarded as a 
substitute for critical investigative actions. Technical assistance is used by OCR to complement, 
not replace, its complaint and compliance review activities. OCR's TA program includes the 
provision of information and other services designed to inform beneficiaries of their rights and 
to assist recipients in voluntarily complying with the civil rights laws. Through TA, OCR is able 
to reach a far greater number of recipients than it could solely through complaint investigations 
and compliance reviews. For example, representatives from approximately 10,562 groups (eg., 
state education agencies, local education agencies, postsccondary institutions, and beneficiary 
organizations) and 4,711 individual beneficiaries participated in the 3,176 TA activities that 
OCR conducted during FY 1989. 

OCR's TA program includes the provision of information and other services designed to inform 
beneficiaries of their nghts and to assist recipients in voluntarily complying with the civil rights 
laws Much of the TA is provided entirely outside the context of a complaint investigation or 
compliance review. 
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MAJOR FINDING 



18 Staff achiowledgcd that OCR has little presence in the communities m which it operates, 
and is particularly unknown to the surroundbig minority populations. In one instance, 
Cbmmiucc staff interviewed a member of the Seattle County Council regarding the 
well-publicized racial confrontations occurring within the local schools and found that this 
local community activist had no knowledge of OCR's existence. 



Notwithstanding the one example, the overall facts do not support :his finding. OCR has 
substantially expanded its TA program in recent years to provide informauun and other services 
designed to inform beneficiaries of their rights and to assist recipients in voluntarily complying 
with the civil rights laws. Eich regional office develops an annual Technical Assistance Plan 
designed to identify undcrscrved populations and to encourage cooperative efforts wiih state 
and local education agencies, posisccondary institutions, and recipient and beneficiary 
organizations. 

A considerable portion of OCR's TA is in the form of outreach. OCR conducted 586 TA 
outreach activities during FY 1989. Efforts were concentrated on larger, more complex 
activities that reached audiences with specific civil rights concerns. Representatives from 
approximately 10,562 groups, such as state and local education agencies, postsccondary 
institutions, and beneficiary organizations, and 4,711 individual beneficiaries participated in 
OCR's TA activities in FY 1989. In addition, OCR published and distributed several pamphlets 
explaining OCR's mission and Its regulations and procedures. Spanish translations of these 
pamphlets have also been made available. 
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19. OCR staff in a region with a large Hispanic population noted that none of the ±taff 
providing TA could speak Spanish and that there hvs little cutrcadt to that community. 



Every OCR regional office has the capability of providing TA lo the Spanish-speaking 
community. OCR is not aware of any situations in which a Spanish -speaking person has 
contacted OCR and has been denied assistance because OCR staff did not have facility in 
Spanish. In addition, in recent years, OCR has published three of its TA pamphlets and 
publications in Spanish. "Education and Title VI", Title IX and Sex Discrimination", and "The 
Rights of Individuals with Handicaps Under Federal Law." Thousands of copies of each of 
these pamphlets have been distributed to the regional ofilccs for dissemination to the public A 
number of other OCR TA pamphlets arc currently being translated into Spanish for publication 
and dissemination. Furthermore, in the past 2 fiscal years OCR has conducted a variety of 
outreach activities directed toward language minority kiucs, including several conferences una 
workshops related to Hispanic interests. 
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20. mile monitoring of cases which have been closed with a "violations corrected" letter is 
essential to determbwig compliance, little substantive monitoring has actually taken place, 
particularly since the re&nal offices are not credited with conducting meaningful follow-up 
of such cases As a consequence, ihr burden for determining if the school districts or 
universities arc fulfilling ihci'r promises to comply with the law lies wilh the complainants 
who must notify OCR of the recipients' inactivity. 



In planning for the FY 1990 work activities, OCR has identified compliance activities, including 
monitoring, as a high priority, second only to the processing of complaints. OCR's regional 
offices routinely monitor corrective action plans and maintain regional tracking systems. 
Recipients whose cases arc closed based on a remedial action plan arc required to submit 
monitoring reports to verify that the agreed upon actions have taken place (Table 17). OCR's 
substantive reviews of such reports are referred to as "desk audits." Where needed, an on-site 
visit to the recipient may occur. All monitoring reports (an average of app.,ximately 140 are 
received each month) are audited by OCR staff. 

OCR's Automated Case Management Information System (ACIMS) has been modified to 
collect historical data on each monitoring activity that is conducted so that OCR can track the 
actual number of monitoring desk audits completed each fiscal year. The addition to ACIMS of 
data on monitoring and other compliance activities will permit OCR to report its actual 
workload more fully and more accurately. 
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Compared with its counterpart, the Office of Federal Contract Compliance Programs of the 
U,S. Department of Labor (OFCCP), OCR has conducted relatively few compliance revtcivs 
since 1981. For example, in 1986, OFCCP conducted approximately 5,000 compliance 
reviews while OCR cdnductcd 250. It is not clear why there is such a wide variance 
between the enforcement statistics of the two agencies whose FTEs and budgets arc 
comparable. The numerous layers of review of work product at OCR and the voluminous 
investigative reports which must be prepared in each case may contribute to the relative 
paucity of compliance reviews at that agency. 



This finding is misleading There arc significant differences between OCR and OFCCP related 
to the statutes and authorities under which each agency operates. OFCCP requires contractors 
to develop and implement affirmative action plans for employment. OFCCP's compliance 
reviews consist of reviewing the content of existing affirmative action plans and their implcmcn- 
tation, similar to OCRs monitoring of corrective action plans. 

By contrast, OCR must determine in every case U investigates whether or not a recipient is 
complymg with the appropriate civil rights statute with respect to the issues under investigate 
The results of an OCR investigation must be a legally supportable finding, and, when a 
violation is found OCR must negotiate a legally supportable remedy. If OCR cannot negotiate 
such z remedy, the agency is obligated to initiate formal enforcement proceedings, which 
require ihc in-depth preparation of witnesses, voluminous exhibits, and related activities OCR 
docs not have the discretion to make findings or require remedies unless these arc supported 
by a thorough and careful investigation and corresponding legal review. 

However, it is inappropriate to consider only compliance reviews, because in FY 1989 OCR 
received 2,827 complaints. OCR also conducted a wide variety of other compliance activities 
including momtoring, eligibility determinations of applicants for grants under the Macnct 
Schools Assistance Program, state vocational education Methods of Administration reviews, and 
higher education desegregation reviews. 
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22. OCR has effectively discontinued its Quality Assurance Program,, which it transferred to the 
regional offices m 1985. As a consequence, the agency has little information on which to 
determine consistency of policy application and quality of investigation. 



The facts do not support this finding. OCR has several procedures for ensuring both 
consistency of policy application and high quality investigations. Review at key phases of case 
processing, including review by the Branch Chief, Division Director, Staff Attorney, Chief 
Attorney, Deputy Regional Director (where applicable! and the Regional Director, ensures the 
substantive quality of decisions made during c-»e processing. The small number of cases that 
could be viewed as problematic did not jii* .ity the expenditure of staff and fiscal resources 
required to operate a full-lime headquarters quality assurance program. Also, a headquarters 
quality assurance program woula identify problems only after a case is closed, OCR prefers to 
identify any potential problems while a case is being processed, so that there arc no quality 
problems when the case is closed. Since OCR transferred the day-to-day quality assurance 
responsibilities to the regional offices in 1985, the number of cases being reviewed has 
increased substantially. 

Periodically, OCR sends out specially constituted teams to check on the overall quality of work 
and any problems with icgard to policy application. For example, in 1937, a special Quality 
Assurance Task Force visited ail 10 regional offices to review the quality assurance progranr 
and selected cases to ensure that ihe. regions were appropriately and effectively implementing 
their programs. More recently, between the fall of 1988 and the spring of 1989, all 10 regional 
offices were again visited by a special V aagement Review Team that, among other review 
activities, evaluated the quality of each region s case processing activities and the regions' 
Quality Control/Case Assessment programs. Potential improvements to the quality assurance 
procedures are being developed. 
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23. Formalized training at OCR was virtually disbanded in 1982 when the Denver Training 
Center was closed. Staff expressed a clear and undeviating concern for the lack of 
classroom training, orientation programs for new employees, and refresher courses for 
more experienced investigators and lawyers. 



Staff development and training have become a high priority for OCR. Formal training was 
never discontinued. For the past 6 years, OCR has had a Training Division in headquarters 
that has provided substantive programmatic and technical assistance training through a variety of 
cost effective means. Since FY 1983, formal classroom training has been provided to a number 
of headquarters and rcgionnl staff on a variety of basic and specialized program issues and skills. 
(Examples include Title IX employment, basic investigation, legal reasoning and legal research 
for non-attorneys, vocational education Methods of Administration, mediation and negotiation 
skills, provision of special language services to limited English proficient children, administrative 
litigation, sexual harassment, and technical assistance approaches and techniques.) A wide range 
of programmatic and skills development training is carried out each year within each regional 
office and headquarters components. Headquarters staff attend management and technical 
courses through the Department's Horace Mann Learning Center and the Legal Education 
Institute of the Department of Justice. OCR has also provided training to regional and 
headquarters offices in computer and computer-related areas through on-site training and the 
development of self-study guides. 

Many regional offices have the program expertise and capability to provide their own training, 
but ihcy often have difficulty in organizing and implementing a sustained program because lI 
the heavy workload OCR recognizes that additional, substantive programmatic, management, 
and skill development training is critically important. Staff development is one of OCR's 
highest priorities for FY 1990. 
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24. OCR's computerized data management system was rife » problem*, making a difficult for 
Committee staff to fully analyze key aspects of the agency j performance. Moreover, 
because of the inadequacies of the data gathered during ihe pre- 1983 period, *iaff could 
not conduct proper trend analyses. More seriously, the computerized system to track, 
cases referred to headquarters for enforcement is so unreliable that agency officials 
advised Committee staff not to use it. Also, data concerning monitoring reviews is not 
systematically gathered or maintained by headquarters. 



This finding is partially correct. Prc-FY 1983 data gathering was inadequate. Ho>\e>er, thc*e 
problems have been corrected since 1983. The computerized sysiem to tra^k. vases referred to 
headquarters for enforcement was found to be inadequate and was replaced by data elements in 
the Automated Case Information Management System (ACIMS), which have proved to be 
reliable. OCR has had in place for several years an automated system (ACIMS) that provides 
the Assistant Secretary with up-to-date, accurate information on regional case activity. Effective 
October 1, 1989, several new data elements were added to ACIMS that now permit OCR to 
track fully all case monitoring activities, as well as such compliance activities as evaluations of 
states* vocational education Methods of Administration plans and the funding eligibility 
determinations OCR makes under the Magnet Schools Assistance Program. A computer 
program that identifies possible data entry errors has been developed and implemented. 

OCR has focused on the development of a new system, the Automated Information Manage- 
ment System (AIMS), rather .han refinement of the existing Automated Case Information 
Management System (ACIMS). The new system will include additional data elements and a 
number of controls designed to improve the accuracy of data entered by regional staff. 



o 




ERIC 



343 



37 

Section HI. Responses to Rccomrm-nHatinnc 



OCR's response to each of the Recommendations in the Report is provided in this 



section. 
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RECOMMENDATION 

1. OCR should conduct compliance reviews of systemic discrimination issues, issues not 
raised in complaints, and issues that will have broad impact. Moreover, in keeping with 
its original mandate, OCR should conduct more compliance reviews regarding race and 
national origin issues, without diminishing its emphases in other areas. 



OCR docs conduct a few reviews of systemic discrimination. A current example is the brosd- 
based review of admissions to the UCLA undergraduate and graduate programs. Such reviews, 
however, are extremely labor-intensive and very expensive. For example, a 3-week on-site 
review of UCLA cost the agene, $25,000 dollars in per diem and travel costs alone. 

On August 3G\ 1989, OCR issued "Additional Guidance for the Selection of Sites for 
Compliance Reviews" to assist the regional offices in effectively planning and carrying out 
substantive compliance reviews addressing a broad range of issues. The memorandum made it 
clear that the regions were to conduct compliance reviews that have broad effect by conducting 
multi-issue reviews and reviews on issues that have not been addressed recently by compliance 
reviews. 

The guidance noted that 'Resources should be targeted on problems that appear to be serious 
or national in scope and that may not have been raised by comptaims" [emphasis added). The 
Acting Assistant Secretary also directed the regional offices to submit, for the first time, annual 
Compliance Review Plans that identify the issues the regions intend to address in compliance 
reviews during FY 1990. On the basis of the information submitted in those plans, it is clear 
that the regions are planning to increase substantially the percentage of Title VI reviews that 
they will be conducting in FY 1990. However, if complaint receipts continue at their current 
very high rate, these plans will have to be re-examined. 

It should be noted that many Section 504 and Title IX reviews result in corrective action that 
affects large numbers of minority students. For example, OCR's enforcement action against the 
Chicago Public Schools under Section 504 resulted in a corrective action plan that assisted the 
high percentage of minority students, as well as nonminqriiy students, in the District's spccitl 
education program. 
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RECOMMENDATION 



The agency should review its work product requirements and multiple layers of approval 
of work so that OCR may more efficiently and effectively increase ,t s compliance review 
work load and conduct complaint investigations without compromising quality. 



OCR's Management Review Team considered these issues in some depth in all 10 regional 
offices, and follow-up discussions on these issues were held with senior regional managers 
While some changes can be made to internal case processing procedures that will reduce some 
of the workload burden for the regional offices, the nature of the investigative process, the 
complexity and sensitivity of the issues that arise in educational institutions, and the legal 
standards OCR must meet to make a finding under any of its statutes and regulations preclude 
the agency from adopting certain shortcuts that may be appropriate for other agencies operating 
under different statutes and with different types of recipients. 

The Management Review Team found that OCR's regional offices, on the whole conduct 
thorough invcstigafions with well-supported findings. The high quality of the work products 
produced by regional office staff is directly attributable to the various levels of review by 
regional managers, including the Chief Civil Rights Attorneys. 

OCRs Investigation Procedures Manual (IPM) is being revised to streamline procedures 
without affecting the quality of the work products. These types of management activities will 
help improve efficiency, but they will not result in a substantial increase in the numbers of com- 
pliancc reviews undertaken. Almost none of OCR's case investigations can be handled without 
an m-depth review of a range of evidence The fact that OCR has been so successful in its 
negotiation of corrector action plans where findings have been made is an indication that 
rcc.p.cnts generally believe the investigations t0 be thorough and not easily subject to challenge. 
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RECOMMENDATION 



3. The Department of Educatiun should establish a centralized, comprehensive and uniform 
computerized recordkeeping system of al! Federal funds awp r dcd by the Department to 
educational institutions. 



The Depart merit of Ed u ration maintains Federal financial assistance information in two primary 
recordkeeping systems that assist OCR staff *n establishing jurisdiction. Information on direct 
grams is maintained in the Federal Assistant Awards Data System (FAADS). Information on 
statt-admimstcred funds to rccipicnis is part of the General Education Provisions Act (GEPA) 
Section 406 A data collection, but the data available to OCR are at least a year old. In 
addition, OCR has access to the Office of the Inspector Gc.ieral s Audit Universe file, which 
also contains information on Federal financial assistance provided by the Department to 
recipients. OCR headquarters his provided guidance to the regional offices on obtaining 
Federal funding information. 

The requirement to identify program-specific funding under the constraints of the Grove City 
decision ended with the passage of the i9S8 Civil Rights Restoration Act, which has virtually 
eliminated the difficulties encountered in establishing jurisdiction while the Grove City decision 
was in effect. 
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RECOMMENDATION 



OCR should establish time frames for case processing and publish them in the Federal 
Register for notice and comment. Ample flexibility should be included in the time frames 
for the regional staff to investigate .systemic, complex, novel or multi-issue cases. 



With regard to complaints, OCR's current case processing time frames arc the same as the time 
frames contained in the former Adams order. Up to 20 percent of the complaints received in a 
given fiscal year on a national basis may be exuded from the case processing time frames. 

On August 30, J939, OCR Headquarters advised the OCR Regional Directors that their 
FY 1990 Compliance Review Plans would serve as the basis for negotiating with headquarters 
lime frame extensions that may be necessary to complete large, complex, and/or multi-issue 
compliance reviews. Each region will be permitted to negotiate extended time frames u,r 
approximately 10 percent of the reviews it plans to conduct during the fiscal year. 

OCR is about to make minor modifications to the time frames to provide regional managers 
with additional flexibility in processing cases. 



*********************************** 
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RECOMMENDATION 



OCR should require (hat time frames for case processing be based upon business days 
and not calendar days. 



The need for additional time for regional staff to investigate cases and to negotiate case 
settlements was highlighted fcj the Management Review Team. It also was discussed in depth 
by the Regional Directors at OCR's recent management Roundtable. As noted earlier, OCR is 
about to make min^r modifications to the time frames to provide regional managers with 
additional flexibility in processing cases. 
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RECOMMENDATION 



OCR should require that time frames for case processing be based upon business days 
and not calendar days. 



The need for additional time for regional staff to investigate cases and to negotiate case 
settlements was highlighted by the Management Review Team. It also was discussed in depth 
by the Regional Directors at OCR's recent management Roundiablc. As noted earlier, OCR is 
about to modify the time frames to provide regional managers with additional time to process 
.cases. 1 
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RECOMMENDATION 
6. "Violations Corrected* Letters of Findings (LOFs) should be discontinued. 



OCR respectfully disagrees with this recommendation. The pre LOF negotiations process is an 
extremely timely and effective means of securing voluntary compliance from recipients who have 
been found to be in violation of the civil rights law's. The procedure is fully consistent with 
OCR's statutory mandate, to ensure that recipients comply with the civil rights laws we 
enforce. The pre LOF negotiation process and violations corrected LOFs are also consistent 
with the fact that OCR Is required to seek voluntary compliance under each of its jurisdictions. 
It should be understood that a violations corrected LOF states that a violation has occurred and 
t hat -appropriate -remedial ^action to. correct .thc*citcd.vtolation.has«bccn^agr^cd upon by OCR 
and the recipient. The corrective action is specified in the LOF, and implementation of the 
corrective action is monitored by OCR. 
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RECOMMENDATION 



7. Notwithstanding OCRs mandate to achieve voluntary compliance, regional office staff 
must be permitted to issue violation LOFs without the compulsion to settle a complaint 
or resolve a compliance review when there is little likelihood of settlement or when a 
violation LOFwill cither hasten the negotiation process or precede enforcement action. 



OCR is reviewing its internal procedures to make this process more efficient. 
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RECOMMENDATION 



8. Policy directives must be distributed on a tir.icly basis and must be made available to all 
of the regional office staff and to recipients and the public at large. Such policies must 
be consistent with current law. 



All of OCR's policies arc consistent with current law. Since 1981, OCR has, in fact, issued in 
writing a large number of policy directives of general applicability on a range of substantive 
issues, which were disseminated to all of the regional offices. All policy of general applicability, 
including almost all case-specific policy, is disseminated to all of ihe regional offices. Policy has 
been codified in OCR's Policy Codification System (PCS). The PCS has been automated and 
serves as the authoritative reference for OCR policy on all issues. The PCS currently contains 
approximately 170 policy documents issued since April 1965. Approximately 150 of these 
documents were issued between 1981 and 1989. 

In addition, OCR holds policy discussions with the regional offices through nationwide 
teleconferences. This is particularly effective, because it provides regional staff the opportunity 
to discuss the application of OCR policy to specific cases and to ask follow-up questions. OCR 
also circulated draft policy documents to regional offices for comments before developing the 
final document. Obtaining the insights of the regional managers and staff is a sound practice, 
since they are the ories who arc most knowledgeable of how certain issues are addressed 
through the investigative process, what problems are occurring, and what specific guidance 
would be helpful. 

All of OCR's policy documents contained in the PCS are available upon request to recipients 
and the public at large. OCR intends to explore other methods for publishing and 
disseminating its policy guidance. 

OCR managers recognize the need *o expand policy development activities and are taking 
necessary action to do so. 
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RECOMMENDATION 

Technical assistance must not be used as a substitute for complaint investigations and 
compliance reviews and should be provided to both recipients and beneficiaries. Staff 
providing TA should not also be responsible for enforcement. 



OCR processes all complaints that it receives, technical assistance is never used as an altcrna- 
live to the conduct of a complaint investigation. Furthermore, OCR conducts a compliance 
review whenever it receives information about a recipient indicating a possible failure to comply 
with the civil rights laws. tJ 

Technical assistance is used by OCR to complement, not replace, its complaint and compliance 
review activities. OCR's TA program includes the provision of information and other services 
designed to inform beneficiaries of their rights and to assist recipients m voluntarily complyme 
with the civil rights laws. Through TA, OCR is able to reach a far greater number of 
recipients than it could solely through complaint investigations and compliance reviews For 
example, representatives from approximately 10,562 groups (e.g., state education agencies local 
education agencies, postsccondary institutions, and beneficiary organizations) and 4 711 
individual beneficiaries participated in the 3,176 TA activities that OCR conducted during 
FY 1989. 6 

OCR has found that TA can be an effective (00 l in addressing recurring civil rights problems. 
For example, at the same time that OCR was investigating a large number of complaints from a 
single complainant alleging discrimination in the a« linistration of student health insurance 
plans, we conducted TA meetings with representatives of postsccondary recipient organiza ons 
and the major insurance carriers to advise them of their civil rights responsibilities , n providing 
student health insurance. As a result of these efforts, this civil rights problem has been virtually 
eradicated nationwide. 1 

Some regional offices have certain staff that only provide TA, while other regions have staff 
that conduct investigations as well as provide TA. Since provision of TA involves disseminating 
information regarding OCR's compliance and enforcement program, we do not sec a conflict 
between both conducting investigations and providing TA. 
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RECOMMENDATION 



10. Monitoring must be considered an essential part of OCR's enforcement effort. Staff must 
be given adequate time to perform monitoring activities. 



We agree and are so doing. Recipients whose cases arc closed based on a remedial action plan 
arc required to submit monitoring reports to verify that the agreed upon actions have taken 
place. OCR's substantive reviews of such reports arc referred to as "desk audits." On-site 
monitoring is carried out when needed. All monitoring reports (an average of approximately 
140 arc received each month) arc audited by OCR staff. OCR's Automated Case Management 
Information System (ACIMS) has been modified to collect historical data on each monitoring 
activity that is conducted so that OCR can track the actual number of monitoring desk audits 
completed each fiscal year. The addition to ACIMS of data on these and other compliance 
activities will permit OCR to report its actual workload more fully and more accurately In 
planning for the FY 1990 work activities, OCR has identified compliance activities, including 
monitoring, as a high priority, second only to the processing of complaints. 
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RECOMMENDATION 

The Quality i\ssurancc Program must be returned to the OCR National Office and 
restored to its previous function of assessing the quality of staff investigations and assuring 
consistency of policy implementation. 



OCR respectfully disagrees with this recommendation. OCR has several procedures that ensure 
consistent application of policy and quality investigations. Review at key phases of case 
processing, including review by the Branch Chief. Division Director. Staff Attorney Chief 
Attorney. Deputy Regional Director (where applicable), and the Regional Direct^ ensures the 
substantive quality of decisions made during case processing. The small number of cases that 
could be viewed as problematic did not justify the expenditure of staff and fiscal resources 
required to operate a full-time headquarters quality assurance program. Also, a headquarters 
quality assurance program would identify problems only after a case is dosed. OCR prefers to 
identify any potential problems while a case is being processed, so that there arc no qualitv 
problems when the case is dosed. Since OCR transferred the day-to-day quality assurance' 
responsibilities to the regional offices in 1985. the number of cases being reviewed has 
increased substantially. 

Periodically. OCR -nds out specially constituted teams to check on the overall quality of woik 
and to identify any problems with regard to policy application. For example, in 1987. a special 
Quality Assurance Task Force visited all 10 regional offices to rcv,cw the quality assurance 
programs and selected cases to ensure that the regions were appropriately and effectively 
implementing their programs. More recently, between the fall of 1988 and the spring of 1989 
a 1 10 regional offices were again visited by a special Management Review Team that! among ' 

regjons Quality Control/Case Assessment programs. Potential improvements to the quality 
assurance procedures are being developed. 



360 



356 



49 



RECOMMENDATION 



12. Suite higher education system which wc.c formerly dc jure segregated systems must nut 
be evaluated by a "good faith" standard, but must be held responsible for totally eliminat- 
ing the vestiges of discrimination, "root and branch." 



In evaluating the present Title VI compliance of formerly dc fare segregated systems of higher 
education. OCR has not used the so-called "good faith" standard. The standard applied by 
OCR is whether a state system, over the 5-ycar duration of its desegregation effort, has 
implemented measures that effectively served each overall objective of both the original plan 
and the specific measures set forth therein. OCR ha5 advised each state with an 
OCR approved desegregation plan that its higher education system will be deemed to be in 
compliance with Title VI only if the facts demonstrate that significant actions have been taken 
by the system to achieve the obji~.ives intended to be carried out by each measure *et forth in 
its plan. Under OCR's procedures, the actual actions of the stale system's leadership and 
individual institutions - and not the subjective mind set regarding "good faith" - determine 
whether a system is deemed to have satisfied its desegregation obligations under Title VI. 
When a system's actions m a particular area arc deemed to be deficient, OCR notifies the 
s. cm of that fact and requires the system to implement promptly the original plan measure or 
ai equivalent measure. 
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RECOMMENDATION 

13. Formalized training courses, including those provided at the Denver Training Center 
which was closed in 1982, should be rcinslitutcd. 



Staff development and training have become a high priority for OCR. Formal training was 
ncvci : discontinued. For the past 6 years, OCR has had a Training Division in headquarters 
that has provided substantive programmatic and technical assistance training through a variety of 
cost effective means. Since FY 1983, formal classroom training has been provided to a number 
of headquarters and regional staff on a variety of basic and specialized program issues and skills 
Cfcxamplcs mclude Title IX employment, basic investigation, legal reasoning and legal research 
for non-attorncys, vocational education Methods of Administration, mediation and negotiation 
skills. provu.on of special language services to limilcd English proficient children, administrative 
litigation, sexual harassment, and technical assistance approaches and techniques.) A wide ranne 
of programmatic and skills development training is carried out each year within each regional 
office and headquarters components. Headquarters staff attend management and technical 
courses through the Department's Horace Mann Learning Center and the Legal Education 
Institute of the Department of Justice. OCR has also provided training to regional and 
headquarters offices in computer and computer-related areas through on-site training and the 
development of self-study guides. 

Many regional offices have the program expertise and capability to provide their own tuning, 
but they often have difficulty in organizing and implementing a sustained program because of 
the heavy workload. Nevertheless, OCR recognizes that additional, substantive programmer 
management, and skill development training is critically important. Staff development is one of 
OCRs highest pnontics for FY 1990. 



9 

ERIC 



36*2 



358 



51 



RECOMMENDATION 



14. OCR stdff should be restored to its 1981 levels as quickly as possible, and computer and 
other equipment needs should be cum m undated to the Congress in time for consideration 
of the agency's 1990 appropriation. 



As a follow-up to the Management Review process. OCR initiated extensive planning and 
assessment activities regarding the workload of the regional and headquarters offices and the 
allocation of existing staff resources in OCR. This process will be used to determine whether 
OCR-wide resources arc being used in the most effective way, given the regional workload 
priorities. These planning activities need to be carried out in depth and completed before any 
determination can be made as to whether or how many additional staff OCR may need. 

With regard to computer equipment, steps have been taken to purchase computers fui word 
processing for several regional offices. 
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RECOMMENDATION 
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RECOMMENDATION 

16. OCR should conduct a detailed analysis of its data needs and capabilities for data 
gathering and monitoring. It should also assess the adequacy of its computer sy^um, 
particularly regarding the communication linkages between the regional offices and 
headquarters. 



The Office for Civil Rights completed a comprehensive review of its Jala needs in FY 1SS6 in 
the development of a new Automated Information Management System (AIMS). This system 
was developed ir. close cooperation with the Departments Information Technology Service 
(renamed Office of Information Resources Management), which has general oversight over the 
development of major ADP acquisitions within the Department. Delay in implementation of 
AIMS resulted primarily from the need to direct fiscal and staff resources to regional com 
pliance activities. 

With regard to the adequacy of OCR's tJ communication linkages, recently the Department, 
through its Office of Information Resources Management, negotiated a contract with Boeing 
Computer Services. System performance has greatly improved under this new contractor. 
Telecommunications problems are quickly identified and resolved. Telecommunications 
problems will be further ameliorated by the advent of FTS 2000. 

In FY 1987, 99 computer systems were acquired by OCR. In FY 1988, OCR completed an 
Office Automation Requirement Definition and Plan that detailed OCRs need to make 
improvements in its office automation environment and capabilities. Because of budgetary 
constraints, OCR has not completely implemented the plan. However, during FV 1989, OCR 
purchased an additional 56 PCs and associated technology. OCR also made significant 
communications improvements between regional offices and Headquarters by implementing the 
Comprehensive Electronic Office (CEO) System in FY 1989. 
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RECOMMENDATION 



" ^ Ed " hw a u d . Ub " ^T.'"** shoulJ considcr ««l»««ing a General Accounting 
fnlto^ST 8 ra ' SCd ' hiS r£p0r,> Par,,CU,arly ***** d — " 



The General Accounting Office began an audit of OCR on December 5, 1989. 
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RECOMMENDATION 



1& OCR should issue age discrimination regulations by the end of FY 19S9. 



OCR has submitted redrafted regulations for implementing the Age Discrimination Aa to the 
Departmental clearance process. Upon approval by the Secretary, these regulations will be 
submitted to the Secretary of Health and Human Services and, subsequently, to the Office of 
Management and Budget. 
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Tabic I 

Complaint Receipts Citing Each Basis Alone 
by Complaint Type, FY 1981 through FY 1989 



Basis 



Regular 
-flew- JBcffloL 



N % 



Single Complainant 
— New- RcfifcH 
N % N % 



-ToiaL 



Handicap 

Racc/N'ailoni] Origin 

Sex 

Age 

Other 

Multiple 



10.110 51% 

4.236 21% 



1.703 
425 
1,294 
2.007 



9% 
2% 
7% 
10% 



41 

21 
17 
4 
1 

13 



42% 
22% 
18% 
4% 
1% 
13% 



109 
3 

966 
46 
2 
403 



7% 
0% 

63% 
3% 
0% 

26% 



1 0% 

0 0% 

424 98% 

0 0% 

0 0% 

6 1% 



10.261 
4.260 
3.110 
475 
1.297 
2.429 



47% 
20% 
14% 
2% 
6% 
11% 



Total 



19.775 100% 97 100% 1,529 100% 431 100% 



21.832 100% 



Table 2 

Complaints Received Citing Each Basis Alone or in 
Combination with Another Basis, FY 1981 through FY 1989 



Basis 


Number 


Percent 


Handicap 
Sex 

Racc/Naiional Origin 
Age 


11,625 
4.633 
5,945 
1,414 


53% 
21% 
27% 
6% 


Total Receipts 


21,832 


• 



me percentages lotu more thin 100%. became some complaint 
alleged (incrimination on more than one basis (eg., race and handicap) 
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Tabic 3 

Complaints Received and Subsequently Investigated, 
by Basis. FY 1981 through FY 1989 



Basis 


Number 


Percent 


Number 


Received 


of 


Investi- 






Receipts 


gated* 


Handicap 


10.261 


47% 


6.374 


Race/National Origin 


4.260 


20% 


2.157 


Sex 


3.110 


14% 


2.279 


Age 


475 


2% 


108 


Other 


1.2^7 


6% 


48 


Multiple 


2.429 


11% 


1.316 


Total 


21.832 


100% 


12,282 



l*crccnt 
Investi- 
gated* 



62% 
51% 
73% 
23% 
4% 
54% 

56% 



•Note : Ineonipiete dali; do noi include seme cites received late in FY 1989. 



Table 4 

Complaint LOFs by Basts, for All Complaints Received 
During FY 1981 through FY 1989 



Basis Investigations LOFs No Violation yinlaiion Cited 

Started Issued N % N % 



Handicap 


6.374 


5.039 


2.750* 


55% 


289 


45% 


Race/National Origin 


2.157 


1.684 


1.415 


84% 


269 


16% 


Sex 


2,279 


1.554 


648 


42% 


906 


58% 


Age 


108 


93 


80 


86% 


13 


14% 


Other 


48 


38 


30 


79% 


8 


21% 


Multiple 


1316 


1.025 


607 


59% 


418 


41% 


Total 


12.282 


9,435 


3.530 


59% 


3.903 


41% 
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Compliance Review Starts, 
FY 1981 through FY 1989, by FY 



Fiscal 


Number 


Year 




1981 


1 JO 


1982 


208 


1983 


287 


1984 


220 


1985 


288 


1986 


197 


1987 


240 


1988 


247 


1989 


138 


Toial 


1,963 



Table 6 

Compliance Review Starts Citing Each Basis Alone, 
FY 1983 through FY 1989 

Basis Number Percent 



Handicap 57 g 36% 

Sc * 339 21% 

Race and/or National Origin 380 23% 

Multiple 320 2 0% 

Total Starts 1,617 ioo% 



Table 7 

Compliance Review Starts Citing Each Basis Alone or in 
Combination with Another Basis, FY 1983 through FY 1989 

B** NulnbcT Percent 



52% 



Handicap 84$ 

Scx 553 34% 

Race and/or National Origin 654 40% 

Total Starts 1 617 



* N T 1*c percent ci tout more thin 100%. because son* ccnplana 

rcv»cw, ctod dis cnmimiion on more than one basis f> C . ncc ind hindjcap). 




3" 



70 



366 



Table 8 

Complaint and Compliance Review Letters of Findings (LOFs) 





Complaints 
(FY 1981-FY 1989^ 


Compliance Reviews 
(FY 1981-FY 1989> 




N % 


N % 


No Violation 


5,530 59% 


448 28% 


Violation Cited 


3,903 41% 


1,132 72% 


Total LOFs 


9,433 100% 


1,580 100% 



Table 9 

Combined Complaint and Review Time Frame 
Compliance Rates, FY 1984 Through 1989 



Ficsal 


Number of 


Percent 


Year 


Due Dates 


Met 


1984 


3,645 


78% 


1985 


3.986 


87% 


1986 


5,167 


92% 


1987 


3,832 


92% 


1988 


r 487 


95% 


1989 


6,249 


95% 
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Table 10 

Complaints Received Which Were Closed Due to Withdrawal 
without Benefit to the Complainant, FY 1981 through FY 1989 



fiscal Total Number 

Year Receipts Closed Due 



Percent 
Closed Due 
to Withdrawal to Withdrawal 
without Benefit without Benefit 



1981 


2,889 


119 




1,840 


75 


1983 


1,946 


87 


1984 


1,934 


115 


1985 


2,240 


77 


1986 


2,648 


108 


1987 


1,976 


92 


1988 


3,532 


i07 


1989 


2,827 


75* 


Total 


21,832 


855* 



4% 
4% 
4% 
6% 
3% 
4% 
5% 
3% 
3%* 

4%* 



•Kotc: Incomplete dm; do not include ton* cues recei^ hte fa FY 1989. 



Table 11 

Complaints Received Which Were Closed Due to Withdrawal 
with Benefit to the Complainant, FY 1981 through FY 1989 

71™* N^nbcT 

Year Receipts Closed Due Closed Due 



to Withdrawal to Withdrawal 
with Bcncfu* with Benefit* 



1981 


2,889 


189 


7% 


1982 


1,840 


182 


10% 


1983 


1,946 


219 


11% 


1984 


1,934 


267 


14% 


1985 


2,240 


293 


13% 


1986 


2,648 


272 


10% 


1987 


1,976 


251 


13^ 


1988 


3,532 


319 


9% 


1989 


2,827 


309 


11% 


Total 

•Note: Incomolc 


21,832 


2301 


11% 
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Table 12 

No Jurisdiction (NJ) Complaint Closures for 
Complaints and Postsecondary (PS) Complaints Received, 
FY 1984 through FY 1989 







Total 






Postsecondary 




Fiscal 


Receipts 




NJ Closure^* 


Receipts 


NJ Closures'* 


Year 




N 


% 




N 


% 


1981 


2,889 


649 


22% 


694 


117 


17% 


1982 


1,840 


335 


18% 


486 


96 


20% 


1983 


1,946 


319 


16% 


508 


85 


17% 


1984 


1,934 


366 


19% 


549 


93 


17% 


1985 


2,240 


498 


22% 


717 


233 


32% 


1986 


2,648 


845 


32% 


1,059 


520 


49% 


1987 


1,976 


506 


26% 


s:5 


184 


36% 


1988 


3,532 


698 


20% 


1,885 


416 


22% 


1989 


2,827 


438* 


15%* 


757 


103* 


14%* 


Total 


21,832 


4,654 


21% 


7,170 


1,847 


26% 



♦Note: Incomplete data; do not include some cases received late in FY 1989. 
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TaW- 13 

Complaints Involving Black Students in Special Education 



Year* 


Receipts 


Number- 
Investigated 


Percent 


1981 


27 


25 


93% 


1982 


14 


14 


100% 


170J 


13 


11 


85% 


19S4 


U 


10 


91% 


1985 


22 


18 


82% 


1986 


19 


16 


84% 


1987 


18 


14 


78% 


1988 


18 


15 


83% 


1989 


26 


11* 


42%* 


Total 


168 


134* 


80%* 



" Incomplete da u; do no* include jomeciie* received late 13 FY 1989. 



Table 14 



Cbmplaints Citing Title VI Disciplinary Issues 



Fiscal 
Year 


Receipts 


Number 
Investigated 


Percent 
Investigated 


1981 


119 


103 


87% 


1982 


83 


65 


78% 


1983 


68 


52 


76% 


1984 


70 


45 


64% 


1985 


99 


57 


58% 


1986 


94 


58 


62% 


1987 


88 


57 


65% 


1988 


125 


76 


61% 


1989 


123 


78* 


63%* 


Total 


869 


591* 


68%* 



•Note; Incomplete data, do noc include icme ewes received late in FY 1989. 
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Table 15 
Compliance Reviews Involving 
Black Students in Special Education 



Fiscal 


Starts 


Investi- 


Percent 


Year 




gated 


Investigated 


1983 


18 


18 


100% 


1984 


8 


8 


100% 


1985 


10 


10 


100% 


1986 


10 


10 


100% 


1987 


4 


4 


100% 


1988 


12 


12 


100% 


1989 


2 


2 


100% 


Total 


168 


168 


100% 



Table 16 
Compliance Reviews Involving 
Title VI Discipline IssuiS 



Fiscal 


Starts 


Investi- 


Percent 


Year 




gated 


Investigated 


1983 


13 


13 


100% 


1984 


10 


10 


100% 


1985 


2 


2 


100% 


1986 


1 


1 


100% 


1987 


0 


0 


100% 


1988 


3 


3 


100% 


1989 


" 5 


t> 


100% 


Total 


34 


34 


100% 
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Hscal 
Year 



Tabic 17 
Closures Requiring Monitoring 



Complaints 



Compliance Reviews 



Numocrof Number 
Closures Requiring 
Monitoring 



1981 


2,889 


1982 


1,840 


1983 


1.946 


19S4 


1.934 


1985 


2.240 


1986 


2.6J8 


1987 


1.976 


1988 


3.532 


1989 


2,827 


Total 


21.832 



64 
90 
212 
210 
305 
443 
239 
815 
256 

2,634 



Percent 

Requiring 

Monitoring 



Number of 
Closures 



Number 

Requiring 

Monitoring 



Percent 

Requiring 

Monitoring 



2% 


na 


na 


na 


5% 


na 


na 


na 


11% 


287 


123 


43% 


11% 


220 


124 


56% 


14% 


2S8 


186 


65% 


17% 


197 


126 


64% 


12% 


240 


166 


69% 


23% 


247 


163 


66% 


9% 


138 


78 


56% 


12% 


1,617 


966 


60% 
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